VILLAGE OF LAKE BLUFF
BOARD OF TRUSTEES
REGULAR MEETING
Monday, January 14, 2019
7:00 P.M.
40 East Center Avenue
Village Hall Board Room
AGENDA
1. CALL TO ORDER AND ROLL CALL
2. PLEDGE OF ALLEGIANCE
3. CONSIDERATION OF THE MINUTES OF THE DECEMBER 10, 2018 VILLAGE BOARD MEETING
4. NON-AGENDA ITEMS AND VISITORS
The Village President and Board of Trustees allocate fifteen (15) minutes during this item for those
individuals who would like the opportunity to address the Village Board of Trustees on any matter not listed
on the agenda. Each person addressing the Village Board of Trustees is asked to limit their comments to a
maximum of five (5) minutes.
5. VILLAGE BOARD SETS THE ORDER OF THE MEETING
The Village President and Board of Trustees will entertain requests from anyone present on the order of
business to be conducted during the Village Board Meeting.
6. VILLAGE FINANCE REPORT
a) Warrant Report for December 16 – 31, 2018 and January 1-15, 2019 and December 2018 Payroll
Expenditures
7. VILLAGE ADMINISTRATOR’S REPORT
a) Request From the Lake Bluff Park District to Waive Building Permit Fees Associated with the
Remodeling of the Golf Clubhouse
8. VILLAGE ATTORNEY’S REPORT
9. VILLAGE PRESIDENT’S REPORT
CONSENT
10. ACCEPTANCE OF THE CORRESPONDENCE
Please note all correspondence was delivered to the Village Board of Trustees in the Informational Reports
on December 7, 14, 21, and 28, 2018 and January 4, 2019.
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11. A RESOLUTION AUTHORIZING CERTAIN VILLAGE OFFICIALS’ SIGNATURES WITH
NORTHERN TRUST BANK
OTHER BUSINESS
12. A RESOLUTION APPROVING A PROFESSIONAL SERVICE AGREEMENT WITH GOVHR USA
(Chief of Police Recruitment and Assessment)
13. SECOND READING OF AN ORDINANCE AMENDING THE LAKE BLUFF MUNICIPAL CODE
REGARDING HISTORIC PRESERVATION
14. AN ORDINANCE AMENDING THE LAKE BLUFF ZONING REGULATIONS TO CREATE A
RECREATIONAL, INSTITUTIONAL, AND OPEN SPACE (RIO) DISTRICT
15. AN ORDINANCE AMENDING THE ZONING MAP OF LAKE BLUFF AND REZONING
PROPERTIES INTO THE RECREATIONAL, INSTITUTIONAL, AND OPEN SPACE (RIO) DISTRICT
16. AN ORDINANCE AMENDING TITLE I OF THE MUNICIPAL CODE REGARDING THE
COMPREHENSIVE FEE SCHEDULE (RIO District Fees)
17. TRUSTEE’S REPORT
18. EXECUTIVE SESSION
19. CONSIDERATION OF THE DECEMBER 10, 2018 EXECUTIVE SESSION MEETING MINUTES
20. ADJOURNMENT

R. Drew Irvin
Village Administrator
The Village of Lake Bluff is subject to the requirements of the Americans with Disabilities Act of 1990. Individuals with disabilities who plan to attend this meeting
and who require certain accommodations in order to allow them to observe and/or participate in this meeting, or who have questions regarding accessibility of the
meeting or the facilities, are requested to contact R. Drew Irvin, Village Administrator, at 234-0774 or TDD number 234-2153 promptly to allow the Village of Lake
Bluff to make reasonable accommodations.
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VILLAGE OF LAKE BLUFF
BOARD OF TRUSTEES
REGULAR MEETING
DECEMBER 10, 2018
AMENDED
DRAFT MINUTES

1. CALL TO ORDER AND ROLL CALL
Village President O’Hara called the meeting to order at 7:02 p.m. in the Lake Bluff Village Hall Board
Room, and Village Clerk Joy Markee called the roll.
The following were present:
Village President:

Kathleen O’Hara

Trustees:

Barbara Ankenman
Mark Dewart
Eric Grenier
Paul Lemieux
William Meyer
Aaron Towle

Also Present:

Joy Markee, Village Clerk
Peter Friedman, Village Attorney
Drew Irvin, Village Administrator
Bettina O’Connell, Finance Director
Jeff Hansen, Village Engineer
Mike Croak, Building Codes Supervisor
David Belmonte, Police Chief
Jake Terlap, Public Works Superintendent
Glen Cole, Assistant to the Village Administrator (A to VA)

2. PLEDGE OF ALLEGIANCE
President O’Hara led the Pledge of Allegiance.
3. AWARDS AND PROCLAMATIONS
President O’Hara read the proclamation designating December 2018 as National Drunk and Drugged
Driving (3D) Prevention Month.
4. CONSIDERATION OF THE MINUTES OF THE NOVEMBER 26, 2018 VILLAGE BOARD
MEETING
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Trustee Towle moved to approve the November 26, 2018 Board of Trustees Regular Meeting Minutes as
presented. Trustee Grenier seconded the motion. The motion passed on a unanimous voice vote.
5. NON-AGENDA ITEMS AND VISITORS
President O’Hara stated the Village President and Board of Trustees allocate fifteen minutes for those
individuals who would like the opportunity to address the Village Board on any matter not listed on the
agenda. Each person addressing the Village Board of Trustees is asked to limit their comments to a
maximum of five (5) minutes.
There were no requests to address the Board.
6. VILLAGE BOARD SETS THE ORDER OF THE MEETING
There were no requests to change the order of the meeting.
7. ITEM #7A – WARRANT REPORT FOR DECEMBER 1-15, 2018 AND NOVEMBER 2018
PAYROLL EXPENDITURES
President O’Hara reported expenditure of Village funds for payment of invoices in the amount of
$393,050.58 for December 1-15, 2018, expenditure of Village funds for payroll in the amount of
$300,523.95 for November 2018 as such total expenditures of $693,574.53.
As there were no questions from the Board, Trustee Dewart moved to approve the Warrant Report. Trustee
Meyer seconded the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(6)
(0)
(0)

Ankenman, Dewart, Grenier, Lemieux, Meyer and Towle

8. ITEM #7B – NOVEMBER 2018 FINANCE REPORT
At President O’Hara’s request, Finance Director Bettina O’Connell provided a brief summary of the
November 2018 Finance Report highlighting major revenue sources and expenditures for the period.






Sales and Home Rule tax revenue is restated from the October report, the State as not yet
vouchered the allocated revenues for November;
Included in this month’s report on page 5 is calendar sales tax data by commercial sector;
Building permit revenue for FY19 May-November is $273,275 compared to $107,280 for FY18
May-November;
FY19 expenditures of $5,388,089 are $834,700 greater than the expenditures for the same period
in FY18. Capital expenditures year to date are $1,135,203 or $849,280 greater than the year to
day expenses from FY18; and
Current expenditures are consistent with or less than the budget.

As there were no questions from the Board, Trustee Dewart moved to accept the Finance Report. Trustee
Lemieux seconded the motion. The motion passed on a unanimous voice vote.
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9. ITEM #8A – VILLAGE ADMINISTRATOR’S REPORT: AN INFORMATIONAL REPORT
FROM THE BEACH PARKING AD HOC COMMITTEE
Village Administrator Irvin reported after two lengthy meetings where a variety of approaches were
discussed to address quality of life and public safety concerns brought forward by residents living near
the Sunrise Park and Beach, the Beach Parking Ad Hoc Committee (“Committee”) reached a consensus
to recommend the Village:
•

•

•

Delineate parking stalls along the easternmost two blocks of East Center Avenue. Similar to the
approach that the Village of Kenilworth uses near their beach access, the Committee recommends
that parking stalls should be marked on the pavement in a manner to ensure adequate spacing
(larger than standard stall length) and improve visibility; this will reduce the parking volume in
the most trafficked areas near the beach;
Restrict parking along the north/south streets (Simpson Avenue & Maple Avenue [to East Scranton
Avenue]) and limit East Prospect to Maple Avenue to single-sided parking only. The Committee
believes (i) the North/South streets are too narrow, without curbs and were not originally designed
to support parking and (ii) the density of East Prospect Avenue on-street parking should be
managed in the area closest to the beach. The Committee originally discussed limiting parking on
the North/South streets to one side only, but preliminary feedback from the neighborhood
suggested a full restriction maximized the objectives (providing clear passage for Police/Fire
vehicles; improving visibility between parked vehicles for drivers to help see pedestrians and
cyclists; and, ensuring a clear line of sight for drivers taking turns and for homeowners
entering/exiting their driveways); and
Maintain Mountain Road as “No Parking” on both sides of the street. The Village Code will need
to be updated to reflect how this road is currently posted.

Village Administrator Irvin reported it is important to note that the Committee strongly feels that these
solutions must be done in conjunction with a concerted Village/Park District effort to ensure Park District
beach policies are strictly enforced and accurate beach parking/beach user data is collected next season.
Recent Park District policy and fee changes include:






Elimination of non-resident annual beach memberships;
Non-resident Beach Pass fees increased from $12 to $15 per day for adults (child fee remains at
$10/day);
Non-resident Annual Dog Park Pass increased from $150 to $350;
No free passes for Employees of Businesses within the District; and
New weekend Shelter Rental regulations include hours of use limited from Midnight to 11 pm on
weekends and renters only provided 25 parking passes (down from 75).

In response to a comment from Trustee Meyer, Village Administrator Irvin said the Park District will
discuss how to accommodate one-time occurrences such as the Cub Scouts overnight event.
Trustee Towle, Beach Parking Ad Hoc Committee Chair, stated if the Board supports the
recommendations, the Committee will present the final concept plan to the neighborhood for feedback
and institute the proposed parking regulations for the upcoming beach season.
Village Administrator Irvin stated the Committee strongly recommended the Village be involved in
collecting user data to ensure quality of life issues are addressed.
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Trustees Dewart and Lemieux thanked Trustee Towle for facilitating the constructive resolution.
Trustee Lemieux stated the larger parking spaces are a good solution but could create problems when
traveling west from Maple Avenue and he asked if the larger parking spaces could continue to Moffett
Avenue. Trustee Towle said it was the consensus of the Committee to recommend the larger parking
spaces as indicated because of the possibility of parking extending westward on Center Avenue. Also,
the Committee believes that strict enforcement of the Park District regulations could create lower demands
for parking spaces.
In response to a comment from Trustee Dewart, Trustee Towle stated the larger parking stalls and 10 ft.
of additional space on each side of the driveways will provide additional safety precautions.
Trustee Lemieux asked if there should be larger delineated stalls on Scranton Avenue. Trustee Towle
stated parking on Scranton Avenue might not be an issue because parking along Center Avenue tends to
fill up first.
Trustee Grenier expressed his concern regarding increased traffic at the bluff area and inquired of the
parking concept for Scranton and Prospect Avenues. Trustee Towle stated there was no change to the
current parking regulations along Scranton Avenue and restricting parking to one side of Prospect Avenue
will make it more uniform.
Member Meyer thanked Trustee Towle for his work on the Committee.
In response to a question from Member Meyer, Trustee Towle said it was the consensus of the Committee
not to demarcate any handicapped parking stalls because there are designated spaces located down at the
lakefront.
Village Administrator Irvin explained the next steps in the process and said the final ordinance will be
presented to the Board for consideration at a future meeting.
10. ITEM #9 – VILLAGE ATTORNEY’S REPORT
Village Attorney Peter Friedman had no report.
11. ITEM #10 – VILLAGE PRESIDENT’S REPORT.
President O’Hara stated this is the only meeting for the month of December and she wished everyone a
Happy Holiday Season.
12. ITEM #11 – ACCEPTANCE OF THE CORRESPONDENCE
President O’Hara introduced the correspondence from the Informational Reports on November 21 and 30,
2018.
Trustee Ankenman moved to accept the correspondence as submitted. Trustee Grenier seconded the motion.
The motion passed on a unanimous voice vote.
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13. ITEM #12 – SECOND READING OF AN ORDINANCE LEVYING PROPERTY TAXES FOR
THE FISCAL YEAR BEGINNING MAY 1, 2018 AND ENDING APRIL 30, 2019 FOR THE
VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS
President O’Hara reported pursuant to State law, on or before the last Tuesday in December, the Village
must file with the County Clerk an Ordinance requesting a property tax to be levied on all taxable property
within the Village. After review of levy estimates and financial projections as presented by staff, the
Finance Committee recommends that the Village levy $3,379,109 for the year 2018, which represents a
2.45% increase over the 2017 property tax extension. President O’Hara further reported the Lake Bluff
Public Library Board has amended their property tax levy request to $964,117 for the year 2018, which is
a 4.62% increase over the previous year. The attached levy ordinance includes this increase request that
was approved by the Finance Committee at their November 29, 2018 meeting. The total levy amount is
$4,343,227. The tax extension is based on County calculations and, while not anticipated, the Library levy
request may exceed the limiting rate, which could then change the Library’s apportioned amount.
As there were no question from the Board, Trustee Dewart moved to approve the ordinance. Trustee Meyer
seconded the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(6)
(0)
(0)

Dewart, Grenier, Lemieux, Meyer, Towle and Ankenman

14. ITEM #13 – SECOND READING OF AN ORDINANCE ABATING 2018 PROPERTY TAXES
LEVIED FOR GENERAL OBLIGATION DEBT SERIES 2011 AND 2012 BONDS OF THE
VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS
President O’Hara reported the Village currently has Refunding Bonds Series 2011 and 2012 General
Obligation (G.O.) bonds outstanding. Pursuant to Ordinances 2011-19 and 2012-13 the County Clerk is
required to extend a property tax levy in an amount sufficient to pay the interest and principal on the
bonds. She further reported in the past the Village has abated the annual property tax levy. Because the
bond ordinances directing extension of the annual property tax levy were filed with the County Clerk, an
ordinance is required to abate (not levy) the property tax for these bonds.
President O’Hara reported the Finance Director determined that the Waterworks Fund has the amount
necessary to transfer to the Waterworks Bond and Interest Account for principal and interest payments on
the 2011 Refunding Bonds. The 2012 Refunding Bond principal and interest payments will be paid by
General Fund revenues. The Village Board approved first reading of the ordinance at its meeting on
November 26, 2018.
As there were no question from the Board, Trustee Dewart moved to approve the ordinance. Trustee
Ankenman seconded the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(6)
(0)
(0)

Grenier, Lemieux, Meyer, Towle, Ankenman and Dewart

15. ITEM #14 – SECOND READING OF AN ORDINANCE AMENDING THE LAKE BLUFF
ZONING REGULATIONS REGARDING BUILDING HEIGHT IN THE L-1 LIGHT
5
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INDUSTRY DISTRICT, L-2 LIMITED LIGHT INDUSTRY DISTRICT, AND SERVICE
DISTRICT; AND OFF-STREET PARKING STANDARDS IN VARIOUS DISTRICTS
President O’Hara reported at its October regular meeting, the PCZBA held a public hearing to consider
changes to height and parking regulations in the Village’s L-1 Light Industry District, which is generally
the area bounded: to the north by Route 176; to the west by Waukegan Road; to the east by Route 41; and
to the south by Lake Forest. At the conclusion of the public hearing, the PCZBA recommended
unanimously that the Board adopt the text amendments. The changes were requested by the PCZBA as a
result of a preliminary workshop for a medical office development at the Smedbo property (999 & 1001
Sherwood Drive) at its September regular meeting. President O’Hara said the changes include:





Height. Increase the height of buildings in the L-1 district from 25’ to 32’, and decrease the
maximum height of an exception for above-roof additions from 15’ to 10’;
Parking Near Waukegan Road. Allow parking within 50’ of Waukegan Road, reduced from
100’;
Parking Areas. Adjust the parking regulations to be more permissive of front yard and side yard
parking. Many developments within the District already include parking in these areas under
allowances for “visitor and executive” parking; and
Parking Dimensions. Adjust the parking regulations to mirror the aisle and stall dimensions in
effect in the Central Business District.

As there were no comments from the Board, Trustee Grenier moved to approve the ordinance. Trustee
Meyer seconded the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(6)
(0)
(0)

Lemieux, Meyer, Towle, Ankenman, Dewart and Grenier

16. ITEM #15 – SECOND READING OF AN ORDINANCE AMENDING THE LAKE BLUFF
MUNICIPAL CODE REGARDING HISTORIC PRESERVATION
Following President O’Hara introduction of the agenda item, Trustee Ankenman disclosed that she works
for the property owner’s architecture of record then recused herself.
President O’Hara reported the preservation of historically, culturally, and architecturally significant
residential properties in the Village is necessary to maintain the essential character of the Village and to
protect the value of properties in the Village. The Village desires to promote the preservation of older
homes while ensuring that homeowners are provided flexibility to adapt all homes to the changing needs
of families and the community. President O’Hara further reported on February 12, 2001, the Lake Bluff
Board of Trustees adopted the Village's Historic Preservation Ordinance as Ordinance No. 2001-03, which
amended the Lake Bluff Municipal Code to provide a set of regulations for the designation and protection
of landmarks within the Village (Historic Preservation Ordinance). The Historical Preservation Ordinance
(HPO) has been amended several times since its adoption in 2001 to make the preservation of landmarks
within the Village more efficient and to better advance the Village’s goals. The proposed amendments
are recommended to make the process for designating a property as a landmark more efficient and to add
additional clarity to the Lake Bluff Municipal Code. The Board considered first reading of the ordinance
at its November 26th meeting.
6
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Trustee Lemieux moved to approve the ordinance. Trustee Towle seconded the motion. A discussion
followed.
Village Attorney Friedman commented on the aspects of the PowerPoint presentation then reviewed the
current historic preservation protections:
 Landmark Advisory Review Process (i) up to 150 days review of significant demolitions, (ii) up
to 65 days review for alterations to a landmark and (iii) provides review opportunity where work
is inconsistent with preservation; and
 Certified Landmark Review Process – (i) requires owner consent to certify, (ii) reason to approve
proposed work (appropriate and economic hardship), and (iii) can deny changes, not just delay.
In response to a question from Trustee Meyer, Village Attorney Freidman stated there are no certified
landmark properties in Lake Bluff. He continued reviewing the current historic preservation protections:
 Significant Demolition Review Process – (1) all residences 50 years or older, (ii) up to 120 days
review and (iii) provides opportunity for landmark application (Historic Preservation Commission,
Vliet Center or Property Owner).
Village Attorney Friedman stated a property owner may proceed with demolition if the property is not
nominated or landmarked pursuant to the 120 day review. The significant demolition permit application
for 419 East Prospect Avenue raised issues regarding ambiguities in the existing HPO concerning
consistency with prior practice. Village Attorney Friedman stated the proposed amendments to the Village
Code is to:
 align or make consistent the submission requirements for the HPC review of a significant
demolition of a non-landmarked property with the information needed to consider the landmarking
of a property,
 Clarify the purpose and process for landmark review is distinct from the purpose and process for
obtaining a demolition permit,
 Clarify a property that is already landmarked is not required to again go through the 90-day
landmark nomination process, and
 Clarify the advisory review period of landmarked property does not run simultaneously with the
nomination period.
Village Attorney Friedman reviewed the technical details associated with the proposed ordinance. He
stated the previously approved ordinance was modified to reflect the proposed changes to the Village
Code in regards to demolition permit regulations that may or may not impact historically significant
homes. Pursuant to the current Village Code a Demolition Site Management Plan (DSMP) is not required
prior to the HPC’s consideration of a landmark nomination. Currently the DSMP list eight required items
and there was some ambiguity as to whether all of those needed to be required or whether all of them
should be required. Village Attorney Friedman reviewed the Clarification: Amendments and proposed
amendments to Subsection 9-1-18.D:
 Strike the “if necessary” language in Subsection D.5 because it becomes unnecessary due to the
amendment made at the beginning of the subsection and will apply to all the required listed items;
 Added the phrase “less determined unnecessary by the Building Commissioner” in relations to the
phrase “unless determined unknown with regards to the elements that are required for a DSMP.”
 Strike Subsection 9-1-18.D.7 – which required a description of site specific measures or features,
not otherwise required by the other provisions of the subsection. The requirements is unclear and
redundant and the Building Commissioner already has this authority;
7
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Village Attorney Friedman stated the proposed amendments will clarify the Building Commissioners
discretion to require additional or less information if needed. If the proposed ordinance is adopted,
Requirement #8 will replace #7, and read as follows: the description of any other measures specifically
required by the Building Official to reasonably minimize adverse impacts of the demolition activities on
neighboring properties, public facilities, public and private utilities and property.
Village Attorney Friedman reviewed the alignment issues: Amendments to Subsection 9-1-18H.
 Presently, most of the information an applicant is required to submit is irrelevant;
 Current requirements are costly for applicants to satisfy, and the expense may be unnecessary
if the property is landmarked and saved;
 The current requirements also may be counterproductive to the interests of historic
preservation because they force a property owner to fully invest in the demolition process before
engaging in the advisory review process designed to avoid demolition.
Village Attorney Friedman explained the requirements associated with the new terminology “Demolition
Letter of Intent (LOI).” The LOI will further clarify the requirements needed for HPC review and/or
significant demolition permits.
He continued his review of the alignment: amendments to Subsection 9-1-18.H (applicant provide only
the information that would be relevant to the HPC’s consideration):
 A letter of intent expressing a desire to engage in significant demolition;
 Site plan of the property that shows all buildings and structures to be demolished, the location and
size of all existing buildings and structures that are to remain on the site, and all finished grades,
stormwater drainage structures and swales to drain the site on completion of the demolition work.
There shall also be a tree survey submitted indicating the existing trees on the property and the
trees that will be removed or impacted by the demolition project. A property restoration plan shall
also be included with this submittal;
 A description of the buildings or structures to be demolished; and
 Photographs of the property from all streets adjacent to the property.
Village Attorney Friedman stated this has been the minimum relevant information required, in past
practice, for submission to the HPC to evaluate whether an application submitted for landmark has any
historical significant. It has been determined that the current regulations could be counterproductive to
historic preservation because the applicant would be required to invest in the demolition process before
engaging in the advisory review process.
In response to a question from Trustee Lemieux, Village Attorney Friedman stated this would not
eliminate the need to submit a demolition plan. This relates to information not required for the historic
preservation advisory review process such as timing, location, dumpsters, fencing, etc.
Village Attorney Friedman continued his review of the alignment: proposed amendments to Subsection
9-1-18.H:
 Do not alter the requirements that a complete demolition application be provided prior to obtaining
a permit;
 Clarify the Village’s historical interpretation of the Village Code by more explicitly providing
that while a landmarked property is subject to advisory review pursuant to Section 9-14-6, an
owner is not required to go back through the 90-day landmark nomination period; and
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Clarify that the 90-day nomination period does not continue to run once a property is landmarked
(consistent with the Village’s prior interpretation of the Village Code and addresses ambiguities.).

Village Administrator Irvin reviewed the clarification: amendments to Section 9-14-6 (Applicant for a
significant demolition permit must take an affirmative act to refile for a demolition permit if a property is
landmarked):
 Consistent with Village’s previous interpretations of the Village Code and past practice,
 Requires an applicant with a landmarked property to reconsider and affirm desire to demolish
a landmark, and
 Clarifies that the advisory review period does not begin when the significant demolition LOI
is submitted for a non-landmarked property (only after the owner re-affirms their intent to proceed
with the demolition application after it has been landmarked).
Village Attorney Friedman stated the language was amended to be consistent with past interpretation of
the Village Code.
President O’Hara opened the floor for questions from the Board.
In response to a question from Trustee Grenier regarding fees, Village Administrator Irvin stated the
current Village Code provision is written in a manner that all applicable demolition fees must be submitted
with the significant demolition application.
Village Administrator Irvin commented on the internal discussions regarding LOI demolition fees and
noted a similar fee have caused communities to struggle with incentives/disincentives because it allowed
realtors and property owners to seek pre-approval for a demolition permit as a marketing strategy. A
discussion regarding fee incentive/disincentive followed.
Trustee Lemieux stated fees have two purposes, cost recovery and influence an outcome, and the Village
must be careful that “cost recovery” is not its only objective.
President O’Hara expressed her understanding that all applicable fess are required if the applicant desires
to proceed with the demolition process. A discussion followed.
Trustee Dewart commented on his observation regarding the two paths and noted substantively the present
milestones have been reshaped and the path streamlined to make it more rational. Also, he gave thought
to this notion of the Building Commissioners discretion and he would state that in addition to the trust
placed in the Building Commissioner, there is an appeal process available to satisfy this from a political
standpoints. Trustee Dewart stated he thinks there is a certain counterpoint tension that still remains with
the trust imposed on the Village Administrator conducting business as the Building Commissioner.
President O’Hara stated she thinks the intent of the ordinance is to determine and clarify the information
needed for the HPC to determine if a home or structure is historically or architecturally significant to the
community.
As there were no further questions from the Board, President O’Hara opened the floor for public
comments.
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Ed Wynn said he thinks there are a lot of misconceptions about “why” he is vigorously advocating against
the proposed Building Code changes, and “why” he is prepared to pursue legal action challenging the
ABRs decision regarding the demolition application for 419 East Prospect Avenue. Mr. Wynn expressed
his opinion that the Village should keep the existing protections of the Building Code which were designed
to protect resident’s health and property. In addition, he thinks the Village should protect historic homes,
create a balance in new housing developments that are more in keeping with the character of Lake Bluff
and will increase everyone’s property value. Mr. Wynn stated he is not a litigious person but he is prepared
to take legal action if needed. Mr. Wynn commented on his actions taken to date which included
discussions with the Building Commissioner and an appellant appeal filed with the ABR. He asked the
Board to review the records of the appeal proceedings because he does not think he was given a fair appeal.
The actions he is pursing is to get the Village to enforce its own ordinances and protect the rights of
property owners. He expressed his frustration because he believe that in an essence he was told to sit
down and shut up.
Mr. Wynn said there is no truth to the the misconception that he is against Lake Bluff and its Government
Officials. He stated that his family and the appellants’ families have lived in Lake Bluff for approximately
30 years and have dedicated numerous volunteer hours to improve the Village. He shared a personal story
regarding his family and his pursuit for reliable electricity. Mr. Wynn said this is not an issue about what
the law should be, but about what the law is, and when the Board responds by trying to quickly change
the law to remove the requirements that were not met rather than reflect on the undisputed facts raised
during the process.
Mr. Wynn said challenging the decision of a Village Official is a difficult situation but he thinks it should
be done without being perceived as personal. His main concern is that if the Village will not protect
residents’ health and property when legally required then what might happen when the Village is not
required. Mr. Wynn commented on the duties and responsibilities of a Village Trustee and asked that the
duties to constituents all the people and Lake Bluff and duties required by the Illinois Law and Illinois
Constitution be considered. Mr. Wynn commented on what he perceived as a “Catch 22” to the Village
Code and asked when residents would be able to discuss tear downs and compliance issues pursuant to
the Building Code without it being viewed as offensive. Mr. Wynn shared his perspective regarding the
proposed changes and analysis of the permits received as a result of a Freedom of Information Act (FOIA)
request. Mr. Wynn expressed his concern regarding the concept of the newly created LOI because in his
opinion it will remove the mandatory requirements of the DSMP regardless of whether a landmark is
required, and weaken the current preservation ordinance. Mr. Wynn said the Village will incur cost to
review the LOI and asked the Board to consider a nominal fee.
Mr. Wynn expressed his concerns regarding the Building Commissioner discretion “deemed necessary”
in relation to the type of information required in the DSMP as it could eliminate the requirement for the
DSMP to include provisions to minimize adverse impacts. The DSMP is part of a demolition application
which would no longer be required to initiate the HPC review and he does not understand why changes
are being made to that part of the preservation ordinance. He expressed his opinion that the proposed
changes remove the guaranteed protection for neighboring property owners, tree protection, contamination
protection and drainage protection. He commented on the current Village Code provision regarding
demolition permits, tree surveys, and construction and demolition debris and expressed his belief that no
one is being held responsible for obtaining the required documents pursuant to the Village Code
provisions.
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Mr. Wynn commented on his FOIA request for significant demolition applications and the comments that
were sent with the response. He explained his analysis of the significant demolition applications regarding
fees, DSMP and demolition/recycling debris information.
In response to questions from Trustee Lemieux, Mr. Wynn explained how he complied the data from the
25 significant demolition applications, excluding 419 East Prospect Avenue. He expressed his belief that
approximately 20 of the applications went through the advisory review process.
In response to a comment from Trustee Towle regarding applications submitted for major renovations and
additions, Mr. Wynn read the definition of a significant demolition application and said his data is based
on the documents he received from the Village. The most disturbing information he analyzed dealt with
Environmental Protection because only 7 of the 25 significant demolition applications were tested for
asbestos and asbestos was found in 6 of those applications.
In response to a question from Trustee Meyer regarding housing era, Mr. Wynn stated the FOIA request
was for the HPC files and for an application to be referred to the HPC Advisory Review the building must
be older than 50 years old, and this would place the houses in the era where asbestos materials was
contained. Mr. Wynn said of the 25 significant demolition applications a lead analysis was completed on
one of the applications and found to contain lead.
In response to a question from Trustee Lemieux, Mr. Wynn said he does not know if dust remediation was
required for all the applications. Trustee Lemieux expressed his belief that the Village requires dust control
regardless of the presence of lead.
In response to a comment from Trustee Meyer, Mr. Wynn said the significant demolition applications he
received did not indicate whether asbestos precautions were taken which resulted in actual work.
Trustee Meyer asked if an independent asbestos remediation investigation was done. Mr. Wynn said he
does not have that information but, based on his understanding, asbestos testing must be done when there
is suspicious material, after it is remediated and post remediation testing.
Mr. Wynn explained his analysis results of the significant demolition applications in regards to lead testing
and tree survey. He expressed his concern regarding the absence of a checklist, list of requirements for
the applicant, and no rationale for waiving or obtaining complete required information. Mr. Wynn said it
seems to him the Building Commissioner has never determined that an application was not complete
except the application for 419 East Prospect Avenue. Mr. Wynn said the Building Commissioner stated
the initial process regarding the application for 419 East Prospect Avenue was handled sloppily. This is
worrisome because it does not appear to him that the application materials were processed differently than
the applications he received. He commented on the ABR appeal proceedings and said based on the records
he received the requirements were not complete in his view and the Village needs to follow the law. Mr.
Wynn expressed his concern with the DSMP discretionary provision in the proposed ordinance and said
a complete DSMP, specifically the tree survey, environmental impacts and drainage should be required to
ensure significant demolition applications meets the requirements and protect the surrounding property
owners.
In response to a comment from Trustee Lemieux, Mr. Wynn said the current ordinance reflects the
minimum information required for a DSMP and the proposed ordinance will remove the statement “shall
include at a minimum” and add “unless the Building Commissioner determines it is not necessary.” Mr.
11
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Wynn said he does not believe the proposed changes will provide adequate protection for the surrounding
property owners.
Trustee Meyers said one concern he has in the municipal government role is that it takes fair account of
the limits and propriety of what it is attempting to regulate. He asked if there were any mandated State or
Federal laws regarding asbestos and lead. Mr. Wynn stated a representative of the IL Environmental
Protection Agency (EPA) Lead and Asbestos Regulations advised him that the EPA does not regulate
residential properties less than one acre. He said if the proposed ordinance is approved it could result in
residents filing nuisance legal actions against each other and he does not think that is good public policy.
He thinks it is appropriate for the Village, given the entire context of the ordinance, to help its residents
achieve those protections. Mr. Wynn said he thinks the Village depends on residents to police projects
for compliance and this place residents in an uncomfortable position.
Mr. Wynn expressed his concern regarding environmental and fee requirements which he believes are not
being met as well as the Village’s response/review of the issues identified. He questioned if the Village
wanted to (i) review and assess the facts, (ii) pushback against residents for addressing the facts, (iii)
ensure compliance with the existing ordinances and/or remove identified compliance issues, (iv) protect
the property rights of all property owners or just the rights of developers, (v) provide an adequate
opportunity for residents to respond to Village Code changes. Mr. Wynn said the goals should be for
residents and the Village to work together to better Lake Bluff.
In response to questions from Trustee Towle regarding lead and asbestos cost and analysis, Mr. Wynn
stated the cost for asbestos testing is minor but remediation fees could be expensive.
Trustee Meyer expressed his desire to better understand future options in regards to historic preservation.
In response to a question from Trustee Meyer, Mr. Wynn explained how a certified landmark property
could impact benefits associated with a federally protected district.
Following a request from Village Administrator Irvin, Building Codes Supervisor Mike Croak explained
the Village Code requirements pursuant to dust control, lead and asbestos. He stated dust control is
required whether lead is present or not for demolition activity. Also, he confirmed that tree surveys are
requested and reviewed situational depending on the site conditions of the property.
Mr. Wynn said the documents would be appropriate if they were provided and he thinks asbestos testing
and dust protection should be included in documentation submitted for consideration.
In response to questions from Trustee Meyer, Mr. Wynn stated the responses indicated in the asbestos
column of his document “environmental review with significant demolition application” indicates either
there was a visual asbestos inspection or no asbestos testing was done. Also, it is his belief that record
keeping and administrative issues contributed to the issues associated with the 419 East Prospect Avenue
application.
Village Administrator Irvin stated that Staff will need to review the materials presented by Mr. Wynn, as
it is unclear how he has interpreted and categorized the information provided him through the FOIA
request.

12

Board of Trustees Regular Meeting December 10, 2018

Anne Atzeff said she has lived in Lake Bluff for approximately 20 years and she loves the town. She
expressed her dismay with the Lake Bluff Us website and stated the graphics and comments displayed on
the website was an embarrassment to Lake Bluff. She shared comments from people who visited the
website and commented posted on Lake Forest/Lake Bluff Facebook website. Ms. Atzeff said she thinks
historic preservation is a worthy cause but the tactics displayed on the website were distasteful and
upsetting. It is her opinion that the website developer did not display transparency but hypocrisy.
Following an exchange of comments from the audience, President O’Hara restored the meeting order and
asked if there were any other public comments pertinent to the historic preservation discussion.
Stephanie Bjork provided information regarding the type of information subject to Federal Law such as
National Register District properties and existing restrictive conservation easements. She commented on
her legal mitigation and current State Statute associated with conservation easements litigation and spoke
about Federal easements and the perpetuity requirements. Ms. Bjork expressed her concern regarding
the proposed Recreational Institutional and Open Space (RIO) district and explained why she had hoped
that if her property qualified, that the Village would pursue a National Register District in the campmeeting area.
In response to the comments from Ms. Bjork, Village Administrator Irvin stated the conservation easement
documents were given to the Village Attorney for further review. The RIO comment is in reference to
the upcoming PCZBA hearing regarding a potential RIO zoned district for institutional and open space
properties within the Village.
Trustee Meyer said he is confused as to the interplay of Federal, State and Municipal law regarding
asbestos, lead and landmarking. He asked if the Village should be examining the ordinance. A discussion
regarding applicability of State or Federal regulations ensued.
Trustee Dewart expressed his preference to postpone second reading of the ordinance to allow Staff an
opportunity to gather additional data regarding any potential hazardous material regulations and interplay
with State and Federal jurisdiction.
Trustee Towle stated if the ordinance is enforced without any discretion that the number of issued
violations would increase. The Village should not be afraid to give discretion to a trusted Village
Employee. A discussion ensued.
Trustee Dewart stated he needs to understand demolition requirements and the intersection and
independence associated with historic preservation. He would be in favor of allowing the Building
Commissioner the flexibility needed to perform the job.
President O’Hara said the information presented by Mr. Wynn needs to be reviewed. She commented on
the type of information needed to determine historic preservation and architectural significance. She
questioned where adequate protection for homeowners, neighboring properties and environmental
protection should be required during the process. President O’Hara said the balance between historic
preservation, progress and homeowners rights is an issue in Lake Bluff. She stated the current HPC has
been directed to review the existing preservation ordinance, educate the community and submit its
recommendations based on substance and facts to the Board. President O’Hara said the Village is a
neighborhood of people and we do not need to hurt anyone’s feelings but be more sensitive to our
neighbors and have the best interest of Lake Bluff at heart.
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Following an extensive discussion, President O’Hara stated that, if there is no objection, the Board should
table second reading of the ordinance to the first meeting in January 2019. There were no objections.
Trustee Ankenman returned to the dais and resumed her position as Trustee.
17. ITEM #16 – TRUSTEE’S REPORT
Trustee Lemieux thanked Vote Lake Bluff Caucus for doing a good conducting the town hall meetings
and congratulated the slated candidates.
18. ITEM #17 – EXECUTIVE SESSION
At 9:17 p.m. Trustee Lemieux moved to enter into Executive Session for the purpose of discussing
Threatened Litigation (5 ILCS 120/2(c)(11)) and Personnel (5 ILCS 120/2(c)(2)) Trustee Meyer seconded
the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(6)
(0)
(0)

Meyer, Towle, Ankenman, Dewart, Grenier and Lemieux

There being no further business to discuss, Trustee Towle moved to adjourn out of executive session.
Trustee Meyer seconded the motion and the motion passed on a unanimous voice vote at 9:42 p.m.
19. ITEM #18 – ADJOURNMENT
Trustee Grenier moved to adjourn the regular meeting. Trustee Lemieux seconded the motion and the
motion passed on a unanimous voice vote. The meeting adjourned at 9:42 p.m.
Respectfully Submitted,

______________________________
R. Drew Irvin
Village Administrator

_____________________________
Joy Markee
Village Clerk
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VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 6a

Subject:

WARRANT REPORTS FOR DECEMBER 16-31, 2018, JANUARY 1-15, 2019
AND DECEMBER 2018 PAYROLL EXPENDITURES

Action
Requested:

APPROVAL OF DISBURSEMENTS (Roll Call Vote)

Originated By:

DIRECTOR OF FINANCE

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
Expenditure of Village funds for payment of invoices in the amount of $247,811.99
December 16-31, 2018.

for

Expenditure of Village funds for payment of invoices in the amount of $708,876.77
January 1-15, 2019.

for

Expenditure of Village funds for payroll in the amount of $313,461.76 for December 2018.
Total Expenditures of $1,270,150.52.
Reports and Documents Attached:
1. Warrant Report for December 16-31, 2018
2. Warrant Report for January 1-15, 2019

$247,811.99 (dated 12/11-12/24/18)
$708,876.77 (dated 12/25/18-1/14/19)

The Invoice Register Report shows checks with a status of “open” or “paid”. All checks with
the status of “open” are computer generated checks for the Board’s final
approval. Checks with the status of “paid” are manual checks processed.
3. FY2018-2019 Payroll Report.
Village Administrator’s Recommendation:
Approval of Warrant in the total amount of $1,270,150.52

Date Referred to Village Board:

1/14/2019

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
13257
56438

A PLUS BUILDING SERVICES
CLEANING SRVC'S:DECEMBER
001-740-41000
CLEANING
001-890-41000
CLEANING
001-680-41000
CLEANING

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK
Inv Date
Entered By

Due Date

CORP
11/29/2018
2018
gciolek
SERVICE - PSB
SERVICE - DEPOT
SERVICE - VILLAGE HALL

12/24/2018

525833756
56453

ADP INC.
PAYROLL PROCESSING 12/6/18
001-620-41314
PAYROLL PROCESSING

1TXT-6GKD-PXHJ
56405
AMAZON
OFFICE SUPPLIES
001-610-43550
OFFICE SUPPLIES

12/07/2018
gciolek

12/06/2018
gcole

Status

Jrnlized
Post Date

2,170.00

Open

Y
12/12/2018

287.24

Open

Y
12/13/2018

24.62

Open

Y
12/10/2018

35.90

Open

Y
12/12/2018

36.30

Open

Y
12/12/2018

127.96

Open

Y
12/24/2018

44.93

Open

Y
12/24/2018

320.92

Open

Y
12/24/2018

56.85

Open

Y
12/24/2018

1,360.00
320.00
490.00
12/24/2018

287.24

01/05/2019

24.62
24.62

16JD4YLFH3PV2
56444
AMAZON
12/12/2018
HALLOWEEN SUPPLIES
jmount
001-710-44500
COMMUNITY RELATIONS HALLOWEEN

12/24/2018

11/28/2018
ngusterine

35.90
17.95
17.95

12/24/2018

36.30
36.30

11316623250323442
56509
AMAZON
12/07/2018
12/24/2018
USB GPS RECEIVER FOR FIRE ENGINE
ngusterine
TABLETS
001-730-58100
USB GPS RECEIVER FOR FIRE ENGINE TABLETS
12/24/2018

127.96
127.96
44.93
44.93

11441049655513066
56511
AMAZON
10/29/2018
12/24/2018
FUEL ADDITIVE FOR SMALL TOOLS AND
ngusterine
POWER EQUIPMENT FUEL ADDITIVE FOR SMALL TOOLS & PWR EQP
001-730-43650
11498174882069843
56513
AMAZON
OFFICE SUPPLIES:FIRE DEPT
001-730-43550
OFFICE SUPPLIES

2,170.00

Amt Due

287.24

1KJP-KKJG-G7WG
56423
AMAZON
11/29/2018
STEERING WHEEL COVERS TRK #610 & 850 gciolek
046-800-43640
MAINTENANCE SUPPLIES-VEHICLES
001-850-43640
MAINTENANCE SUPPLIES-VEHICLES

11412736452038627
56510
AMAZON
OFFICE SUPPLIES:FIRE DEPT
001-730-43550
OFFICE SUPPLIES

Inv Amt

1/17

12/17/2018
ngusterine

12/24/2018

320.92
320.92
56.85
56.85

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

11471417804567464
56514
AMAZON
PRINTER RIBBON FOR ID CARD PRINTER
001-730-43550
OFFICE SUPPLIES

Inv Date
Entered By

Due Date

12/11/2018
ngusterine

12/24/2018

1412770442571416
56516
AMAZON
12/07/2018
ORGANIZER BOX FOR KEY TAGS & RINGS
ngusterine
001-730-43550
ORGANIZER KNXBX KEY TAG PRGM
1LJ3-PRYY-D77G
56540
AMAZON
12/11/2018
BOARD ROOM AV - MISC
gcole
EQUIPMENT TO FIXOTHER PROFESSIONAL/CONTRACTUAL
001-610-41314
MACBOOK HDMI ISSUES
1L-61-KRYP-LTX1
56564
AMAZON
12/10/2018
GASOLINE SAFETY CAN
gciolek
LABELS
001-870-43650
MAINTENANCE SUPPLIES-EQUIPMENT
1YKJ-XXRT-V1HW
56565
AMAZON
12/10/2018
GASOLINE SAFETY CANS
gciolek
001-870-43650
MAINTENANCE SUPPLIES-EQUIPMENT
1F4-LJDG-V9XN
56566
AMAZON
TONER
CARTRIDGE/PENS:PUB
WKS SUPPLIES
001-880-43550
OFFICE
1DQ7T6KC6P7T
56567

12/11/2018
gciolek

12/19/2018
jmount

12/24/2018

Amt Due

Status

Jrnlized
Post Date

87.98

87.98

Open

Y
12/24/2018

196.17

Open

Y
12/24/2018

14.02

Open

Y
12/24/2018

40.98

Open

Y
12/19/2018

8.99

Open

Y
12/19/2018

109.98

Open

Y
12/19/2018

32.92

Open

Y
12/19/2018

57.90

Open

Y
12/19/2018

39.96

Open

Y
12/20/2018

21.00

Open

Y
12/12/2018

196.17
196.17

12/24/2018

14.02
14.02

12/31/2018

40.98
40.98

12/24/2018

8.99
8.99

12/24/2018

109.98
109.98

12/24/2018

12/24/2018

OFFICE SUPPLIES

32.92

57.90
57.90

AMAZON
12/20/2018
COMPUTER SPEAKERS
jmount
001-710-58100
COMPUTER EQUIPMENT SPEAKERS
AMERICAN GASES CORP.
OXYGEN CYLINDER RENTAL:FIRE
001-730-43570
OPERATING SUPPLIES

Inv Amt

32.92

1WQL4JFXNL9P
56577

135765
56418

2/17

87.98

11478025185923461
56515
AMAZON
12/07/2018
KEY TAGS/KEY RINGS:REPLACEMENT
ngusterine
KNOXBOX KEY TAG KNOXBOX
PROGRAM REPLMNT KEY TAGS
001-730-43550

AMAZON
MEMORY CARDS
001-710-43550

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

11/30/2018
gciolek

12/24/2018

39.96
39.96

12/24/2018

21.00
21.00

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
356443
56420

AMERICAN GASES CORP.
PROPANE REFILL FOR FORKLIFT
001-830-43560
GASOLINE & OIL

Inv Date
Entered By

Due Date

12/06/2018
gciolek

12/24/2018

ANDREW BELANGER
12/21/2018
2019 IL TRUCK ENFORCEMENT CONFERENCE jmount
001-710-42400
2019 IL TRUCK ENFORCEMENT CONFERENCE

12648
56568

ARTISTIC ENGRAVING
NAMEPLATES FOR UNIFORMS
001-710-42420
UNIFORMS

12/19/2018
jmount

F2246159
56498

AVERUS
12/11/2018
RECHARGE/REPAIR 2 FIRE
ngusterine
EXTINGUISHERS
001-730-43650
MAINTENANCE SUPPLIES-EQUIPMENT
12/21/2018
tdunne

BAXTER & WOODMAN
12/13/2018
MOFFETT & WITCHWOOD SSES STUDY
gciolek
040-870-55615
PROFESSIONAL SERVICES
12/13/2018
gciolek

BAXTER & WOODMAN
12/13/2018
GREEN BAY ROAD PHASE 1 ENGINEERING
gciolek
040-830-60000
PROFESSIONAL SERVICES
BEACON SSI INCORPORATED
UST REQUIRED
TESTING/REPAIRS

Status

Jrnlized
Post Date

29.95

29.95

Open

Y
12/12/2018

12/24/2018

80.00

Open

Y
12/21/2018

102.51

Open

Y
12/19/2018

177.22

Open

Y
12/18/2018

147.25

Open

Y
12/24/2018

6.81

Open

Y
12/21/2018

33,831.00

Open

Y
12/20/2018

17,373.59

Open

Y
12/20/2018

12,948.06

Open

Y
12/20/2018

1,571.53

Open

Y
12/19/2018

80.00
80.00

12/24/2018

102.51

12/24/2018

177.22
177.22

12/24/2018

147.25
147.25

12/24/2018

6.81

01/12/2019

33,831.00
33,831.00

01/12/2019

17,373.59
17,373.59

0203287
56572

86360
56551

Amt Due

5.92
0.89

0203286
56570

BAXTER & WOODMAN
MOFFETT ROAD CONSTRUCTION SERVICES
040-870-54100
CONTRACTUAL

Inv Amt

102.51

615-2726 1812
56522
AT & T
12/04/2018
LOCAL PH SRVC:WATER TOWER
gciolek
046-800-43210
LOCAL PH SVC - WATER TOWER 615-2726

0204291039-01
56578
BARRIE R SZEMLER
FINAL BILL UB REFUND: 0204291039-01
046-100-11000
WATER
001-100-11010
SEWER

3/17

29.95

122118
56580

0203285
56571

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/13/2018
gciolek

01/12/2019

12,948.06
12,948.06

12/24/2018

1,571.53

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
001-880-41200

Inv Date
Entered By

Due Date

MAINTENANCE-EQUIPMENT

BENEFIT ADVANTAGE
12/11/2018
FLEX SPENDING ADMINISTRATIVE FEESmscheibl
DEC 2018
001-610-40900
FLEX SPENDING ADMIN FEE-DEC 2018

01012019
56461

BENISTAR/UA-6803
01/01/2019
MEDICAL INSURANCE FOR RETIREES-JAN
mscheibl
2019
001-200-20257
MEDICAL PREMIUM-SCHONS-JAN 2019

343879
56424

BERRY TIRE & AUTO
11/30/2018
NEW TIRES SQD #23
gciolek
001-710-43640
MAINTENANCE SUPPLIES-VEHICLES

12/24/2018

Amt Due

Status

Jrnlized
Post Date

12/24/2018

0.00

Paid

Y
12/13/2018

BH PHOTO-VIDEO
12/06/2018
NEW RACKMOUNT CABINET FOR INTERCOM
gciolek
SYSTEM
001-740-51000
MIDDLE-ATLANTIC RK6 6SP
10.5"HX16"D BLK
322504
56489
BHFX LLC
11/30/2018
FOIA COPIES
gciolek
001-610-43400
PRINTING
201280
56557

BUCK BROTHERS, INC.
12/11/2018
PARTS TO REP'R SWEEPER ON #333
gciolek
001-830-43650
MAINTENANCE SUPPLIES-EQUIPMENT

201281
56558

BUCK BROTHERS, INC.
12/11/2018
HYDRAULIC FILTERS FOR TRACTORS #541 gciolek
& #525
001-860-43640
MAINTENANCE SUPPLIES-VEHICLES
12/13/2018
gciolek

986.00

0.00

Paid

Y
01/01/2019

591.56

Open

Y
12/12/2018

19.85

Open

Y
12/17/2018

123.48

Open

Y
12/17/2018

196.80

Open

Y
12/17/2018

170.11

Open

Y
12/19/2018

58.40

Open

Y
12/19/2018

853.08

Open

Y
12/18/2018

986.00
12/24/2018

591.56
591.56

BH PHOTO VIDEO
12/07/2018
01/06/2019
NEW RACKMOUNT CABINET FOR INTERCOM
gciolek
SYSTEM
001-740-51000
MIDDLE-ATLANTIC VTF1 1SP STEEL FLANG VEN
001-740-51000
MIDDLE-ATLANTIC PHILLIPS 10-32 SCREWS/WA

151143094
56490

50.00
50.00

151193342
56491

BURKE PRINTING
PRINT WATER BILL FORMS
046-800-43400
PRINTING

Inv Amt

4/17

1,571.53

DEC 2018
56460

47505
56525
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

01/05/2019

19.85
13.97
5.88
123.48
123.48

12/24/2018

196.80
196.80

12/24/2018

170.11
170.11

12/24/2018

58.40
58.40

12/24/2018

853.08
853.08

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

Due Date

BURRIS EQUIPMENT CO.
11/20/2018
LIFT RENTAL:PUB WKS
gciolek
001-880-41200
MAINTENANCE-EQUIPMENT

12/24/2018

RI96680
56549

QGD1395
56457

CDW GOVERNMENT, INC.
LED LCD MONITORS
045-620-58100
COMPUTER EQUIPMENT

CTC2629845
56434

CHICAGO TRIBUNE
LEVY HEARING NOTICE
001-620-43400
PRINTING

186801-F
56539

CHICAGOLAND PAVING CONTRACTORS, INC
2018 STREET PATCHING PROGRAM
001-830-54000
CONTRACTUAL

12/04/2018
gciolek

11/01/2018
gciolek

12/13/2018
gciolek

Status

Jrnlized
Post Date

186.00

186.00

Open

Y
12/19/2018

171.36

Open

Y
12/13/2018

117.60

Open

Y
12/12/2018

41,234.95

Open

Y
12/19/2018

16,088.75

Open

Y
12/20/2018

20.57

Open

Y
12/13/2018

60.10

Open

Y
12/13/2018

55.67

Open

Y
12/13/2018

62.09

Open

Y
12/13/2018

690.11

Open

Y
12/17/2018

186.00
12/24/2018

171.36

12/24/2018

117.60

12/24/2018

41,234.95
41,234.95

12/03/2018
gciolek

01/06/2019

16,088.75
16,088.75

12/24/2018

20.57
20.57

2030627002 1812
56468
COM ED
12/03/2018
1 GR BAY RD SS #176:10/31-12/3/18
gciolek
001-830-43230
1 GR BAY RD. - SS #176
1988027024 1812
56469
COM ED
LANSDOWN LIFT STN:10/31-12/3/18
001-870-43230
LANSDOWNE LIFT STN

Amt Due

117.60

CHRISTOPHER BURKE ENGINEERING
12/07/2018
VILLAGE WIDE STORM SEWER DRAINAGE
gciolek
STUDY
001-870-55675
PROFESSIONAL SERVICES
COM ED
611 WALNUT AVE 10/31-12/3/18
001-690-43230
UTILITIES

Inv Amt

171.36

147770
56569

2613664012
1812
56467

5/17

12/03/2018
gciolek

5190012013 1812
56470
COM ED
12/03/2018
WALNUT PRKNG LOT LIGHTS:10/31gciolek
12/3/18
001-830-43230
WALNUT PRKNG LOT LIGHTS
3533022019 1812
56487
COM ED
12/03/2018
LIFT STN'S/WATER TOWER:10/31-12/3/18 gciolek
001-870-43230
LAKELAND LIFT STN

12/24/2018

60.10
60.10

12/24/2018

55.67
55.67

12/24/2018

62.09
62.09

12/24/2018

690.11
533.11

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
046-800-43230

Inv Date
Entered By

PSB:DEC 2018
56485

COMCAST CABLE
12/09/2018
COMM ROOM INTERNET ACCESS:12/16/18- gciolek
1/15/19
001-740-43230
COMM ROOM INTERNET ACCESS

J920427
56574

CORE & MAIN LP
12/13/2018
REPLACEMENT WATERMAIN
gciolek
REPAIR CLAMP
046-800-43670
MAINTENANCE SUPPLIES-UTILITIES
CRITICAL REACH
PHOTO BULLETIN
ALERT:POLICE
001-710-41300

Due Date

WATER TOWER

12/6/18-1/5/19 PW
56451
COMCAST CABLE
12/02/2018
CABLE SRVC/INTERNET:PUB WKS 12/6/18- gciolek
1/5/19
001-880-43230
CABLE SERVICE / INTERNET PUB WRKS

19-675
56474
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/13/2018
jmount
COMPUTER SERVICES CRITICAL REACH

721305
56581

CURRENT TECHNOLOGIES
12/21/2018
PRE-PAID 50 HOUR RETAINER
mcroak
001-740-41000
REPAIR DOOR CONTROL SYSTEM AT PSB
001-100-12000
PREPAID EXPENSES

12/24/2018

12/24/2018

Jrnlized
Post Date

133.33

133.33

Open

Y
12/13/2018

189.85

189.85

Open

Y
12/17/2018

150.00

Open

Y
12/20/2018

285.00

Open

Y
12/13/2018

7,250.00

Open

Y
12/18/2018

1,123.75

Open

Y
12/18/2018

785.00

Open

Y
12/18/2018

0.00

Void

Y
12/19/2018

126.60

Open

Y
12/20/2018

189.85
12/24/2018

150.00
150.00

12/24/2018

285.00
285.00

12/28/2018

7,250.00
3,770.00
3,480.00

0000000
56579

CUSTOM LOCK & SAFE, INC
12/20/2018
01/20/2019
REPLACE LOCK & DOOR KNOB TO POLICE
mcroak
GARAGE
001-740-41000
REPLACE LOCK & DOOR KNOB POLICE GARAGE

12/25/18-2/18/19
56576
DAILY HERALD
12/20/2018
DAILY HERALD DELIVERY:V HALL
gciolek
12/25/18-2/18/19NEWSPAPER SUBSCRIPTION
001-610-42460

Status

133.33

CURRENT TECHNOLOGIES
06/29/2018
07/29/2018
MAINTENANCE/REPAIR TO DNA FUSION AND mcroak
DOOR CONTROLS
001-740-41000
REPAIR TO DNA FUSION AND DOOR CONTROLS

DAILY HERALD
12/04/2018
PCZBA LEGAL NOTICE FOR RIO /
gcole
INSTITUTIONAL ZONING
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL

Amt Due

157.00

720211
56583

T4514242
56541

Inv Amt

6/17

01/04/2019

1,123.75
1,123.75
785.00
785.00
0.00
714.15

12/24/2018

126.60
126.60

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

20181210
56512

DAN DAL PONTE
12/10/2018
REIMBURSMENT FOR STRUTS AND SHELVING ngusterine
FOR TURNOUT GEARREIMBURSMENT FOR STRUTS AND SHELVING
001-730-43650

1224
56508

DAVID GRAF
12/05/2018
LAKE CO. FIRE CHIEF'S MTG-5
ngusterine
ATTENDEES
001-730-42400
REIMBRSMNT OF LC FIRE CHIEF'S MTG

622
56542

DRONATION, LLC
12/12/2018
BRANDING & COMMS - DRONE OP & VIDEO gcole
EDITING FOR HALLOWEEN
2018
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL

349-32739
56545

FASTSIGNS GURNEE
12/13/2018
BRANDING & COMMS - NEW PERMANENT
gcole
PARKING SIGNAGE OTHER
FOR TRAIN
STATION
001-610-41314
PROFESSIONAL/CONTRACTUAL
LOT
6-389-85577
56442
FEDERAL EXPRESS CORP.
12/05/2018
11/27 FED EX:BAXTER WOODMAN
gciolek
001-660-43400
PRINTING
011297538
56412

GALLS, LLC
BOOTS:CH BELMONTE
001-710-42420
UNIFORMS BELMONTE

12/11/2018
jmount

H. T. STRENGER, INC.
12/12/2018
REPLACE SHOWER PARTS
gciolek
001-740-41000
REPLACE SHOWER PARTS

8863
56414

HAVEY COMMUNICATIONS, INC.
12/11/2018
INSTALL LOGO'S & LETTERING SQUAD 21 jmount
001-710-41100
MAINTENANCE-VEHICLES SQUAD 21

8861
56446

HAVEY COMMUNICATIONS, INC.
NEW SQUAD #21 SET-UP
001-710-59000
VEHICLES POLICE
HAVEY COMMUNICATIONS, INC.
EMERGENCY EQUIPMENT FOR NEW SQD #21
045-710-59010
VEHICLES POLICE

Due Date

12/24/2018

7/17

Inv Amt

Amt Due

Status

Jrnlized
Post Date

138.34

138.34

Open

Y
12/24/2018

125.00

Open

Y
12/24/2018

500.00

Open

Y
12/19/2018

280.45

Open

Y
12/19/2018

28.68

Open

Y
12/12/2018

197.95

Open

Y
12/11/2018

1,360.00

Open

Y
12/13/2018

175.00

Open

Y
12/11/2018

2,800.00

Open

Y
12/13/2018

7,805.05

Open

Y
12/13/2018

138.34
12/24/2018

125.00
125.00

01/11/2019

500.00
500.00

01/11/2019

280.45
280.45

12/24/2018

28.68
28.68

12/24/2018

197.95
197.95

3474-901592
56450

8860
56447
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/04/2018
gciolek

01/11/2019

1,360.00
1,360.00

12/24/2018

175.00
175.00

01/03/2019

2,800.00
2,800.00

12/04/2018
gciolek

01/03/2019

7,805.05
7,805.05

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
12/20/18 W/H
56502

ICMA RETIREMENT TRUST 457
12/20/18 'EE ICMA W/H
001-200-20245
EE W/H
001-200-20245
EE W/H LOAN

Inv Date
Entered By

Due Date

12/17/2018
tdunne

12/24/2018

IL FRATERNAL ORDER OF POLICE
12/17/2018
DEC '18 'EE FOP E/H
tdunne
001-200-20280
12/6/18 POLICE UNION DUES COLLECTED
001-200-20280
12/20/18 POLICE UNION DUES COLLECTED

12/20/18 W/H
56506

ILL DEPT. OF REVENUE
12/17/2018
12/20/18 IL DEPT OF REV W/H
tdunne
001-200-20230
12/20/18 IL DEPT OF REV W/H

12/24/2018

2018
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER

11/30/2018
gciolek

12/24/2018

Status

Jrnlized
Post Date

0.00

Paid

Y
12/17/2018

INT'L UNION OF OPER ENGINEERS
12/17/2018
12/20/18 IUOE ADMIN W/H
tdunne
001-200-20280
12/20/18 IUOE ADMIN W/H

12/20/18 W/H
56500

INT'L UNION OF OPER ENGINEERS
12/17/2018
12/20/18 IUOE MEMBERSHIP W/H
tdunne
001-200-20280
12/20/18 IUOE MEMBERSHIP W/H
JIM REYNOLDS
12/17/2018
UNIFORMS DET. REYNOLDS
jmount
001-710-42420
UNIFORMS DET REYNOLDS

559.00

0.00

Paid

Y
12/17/2018

6,138.38

0.00

Paid

Y
12/17/2018

0.00

Paid

Y
12/13/2018

5,093.69

Open

Y
12/12/2018

0.00

Paid

Y
12/17/2018

0.00

Paid

Y
12/17/2018

99.98

Open

Y
12/17/2018

6,138.38

12/24/2018

SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES

12/20/18 W/H
56499

200151307
56496

21,405.85

Amt Due

279.50
279.50

2018 PUBL PEN-PART 2
56462
ILLINOIS GFOA
11/08/2018
12/24/2018
2018-PUBLIC PENSION INSTITUTE-PART
mscheibl
II-SCHEIBL
001-620-42400
2018-PUBL PENS INSTITUTE-PART II-SCHEIBL
MSP1018203
56439

Inv Amt

8/17

20,355.74
1,050.11

DEC '18 W/H
56504

INTERDEV, LLC
IT SERVICES:NOV
001-610-41300
001-620-41300
001-660-41300
001-710-41300
001-711-41300
001-730-41300
001-880-41300
046-800-41300
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

140.00
140.00
5,093.69
554.19
498.16
332.11
1,550.01
553.68
885.80
553.69
166.05

12/24/2018

349.84
349.84

12/24/2018

70.62
70.62

12/24/2018

99.98
99.98

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

Due Date

KINNUCAN CO.
12/06/2018
INSTALL HOLIDAY
gciolek
LIGHTS/DECOR
001-860-41314
OTHER PROFESSIONAL/CONTRACTUAL

12/24/2018

351247
56441

4355189
56497

LAKE FOREST ACUTE CARE
12/11/2018
2018 ANNUAL EMPLOYEE FLU SHOTS
boconnell
001-100-11582
DUE FROM LIBRARY
001-610-40900
OTHER EMPLOYEE BENEFITS

12/24/2018

AUG 2018
56464

LAKE BLUFF PARK DISTRICT
09/12/2018
12/24/2018
REIMBURSEMENT CHECK FOR COBRA-BURKE- mscheibl
AUG 2018
001-100-11584
REIMBURSEMENT CHECK FOR COBRABURKE-AUG
SEPT 2018
56465
LAKE BLUFF PARK DISTRICT
10/11/2018
12/24/2018
REIMBURSEMENT CHECK FOR COBRA-BURKE- mscheibl
SEPT 2018
001-100-11584
REIMBURSEMENT CHECK FOR COBRA-BURKE-SEPT
LAKE BLUFF PARK DISTRICT
11/09/2018
REIMBURSEMENT CHECK FOR COBRA-BURKE- mscheibl
OCT 2018
001-100-11584
REIMBURSEMENT CHECK FOR COBRABURKE-OCT
12/20/18 W/H
56501
LAKE BLUFF POLICE PENSION FUND
12/17/2018
12/20/18 POLICE PENSION W/H
tdunne
001-200-20270
12/20/18 POLICE PENSION W/H
NOV 2018
56544

LAKE COUNTY RECORDER
12/10/2018
HPC - RECORDATION OF LANDMARK
gcole
ORDINANCES AGAINST
PROPERTY
001-610-41314
OTHER
PROFESSIONAL/CONTRACTUAL
LAKE FOREST ACUTE CARE
FIRE FIGHTER'S PRE-EMP PHYSICALS
001-730-42450
RECRUITMENT

121318
56473

LAKE FOREST BP
SQDS WASHED:NOV 2018

12/11/2018
gciolek

2,785.00

Amt Due

Status

Jrnlized
Post Date

2,785.00

Open

Y
12/12/2018

855.00

855.00

Open

Y
12/24/2018

0.00

Paid

Y
12/13/2018

0.00

Paid

Y
12/13/2018

0.00

Paid

Y
12/13/2018

0.00

Paid

Y
12/13/2018

0.00

Paid

Y
12/17/2018

255.00

Open

Y
12/19/2018

2,344.00

Open

Y
12/17/2018

16.50

Open

Y
12/13/2018

175.00
680.00

LAKE BLUFF PARK DISTRICT
08/09/2018
12/24/2018
REIMBURSEMENT CHECK FOR COBRA-BURKE- mscheibl
JULY 2018
001-100-11584
REIMBURSEMENT CHECK FOR COBRA-BURKE-JULY

OCT 2018
56466

Inv Amt

9/17

2,785.00

JULY 2018
56463

4013437
56495
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/24/2018

43.73
43.73
43.73
43.73
43.73
43.73
43.73
43.73

12/24/2018

5,803.67
5,803.67

01/11/2019

255.00
255.00

12/24/2018

2,344.00
2,344.00

12/13/2018
jmount

12/24/2018

16.50

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
001-710-41100
551782
56432

Inv Date
Entered By

Due Date

MAINTENANCE-VEHICLES

LANER, MUCHIN, DOMBROW, BECKER
LEGAL SERVICES
001-610-41350
LEGAL SERVICES

Inv Amt

10/17

Amt Due

Status

Jrnlized
Post Date

170.00

Open

Y
12/12/2018

218.26

Open

Y
12/19/2018

44.04

Open

Y
12/12/2018

61.89

Open

Y
12/13/2018

61.89

Open

Y
12/19/2018

61.89

Open

Y
12/19/2018

16.50
12/01/2018
gciolek

9306331767
56550

LAWSON PRODUCTS, INC.
12/07/2018
EQUIPMENT REPAIR
gciolek
SUPPLIES
001-830-43650
MAINTENANCE SUPPLIES-EQUIPMENT

936113
56422

LEACH ENTERPRISES, INC.
11/28/2018
BRAKE REPAIR PARTS #301
gciolek
001-830-43640
MAINTENANCE SUPPLIES-VEHICLES

2518787
56452

LECHNER & SONS UNIFORM RENTAL
11/30/2018
UNIFORMS:PUB WKS
gciolek
001-850-42420
UNIFORMS FORESTRY
001-830-42420
UNIFORMS STREETS
001-870-42420
UNIFORMS SEWERS
001-880-42420
UNIFORMS PUB WRKS
046-800-42420
UNIFORMS WATER
001-880-43660
PUB WRKS OPERATING SUPPLIES

2521551
56561

LECHNER & SONS UNIFORM RENTAL
12/07/2018
UNIFORMS:PUB WKS
gciolek
001-850-42420
UNIFORMS FORESTRY
001-830-42420
UNIFORMS STREETS
001-870-42420
UNIFORMS SEWERS
001-880-42420
UNIFORMS PUB WRKS
046-800-42420
UNIFORMS WATER
001-880-43660
PUB WRKS OPERATING SUPPLIES

2524266
56562
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EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

LECHNER & SONS UNIFORM RENTAL
12/14/2018
UNIFORMS:PUB WKS
gciolek
001-850-42420
UNIFORMS FORESTRY
001-830-42420
UNIFORMS STREETS
001-870-42420
UNIFORMS SEWERS
001-880-42420
UNIFORMS PUB WRKS
046-800-42420
UNIFORMS WATER
001-880-43660
PUB WRKS OPERATING SUPPLIES

12/24/2018

170.00
170.00

12/24/2018

218.26
218.26

12/24/2018

44.04
44.04

12/24/2018

61.89
4.79
25.00
1.72
15.17
1.00
14.21

12/24/2018

61.89
4.79
25.00
1.72
15.17
1.00
14.21

12/24/2018

61.89
4.79
25.00
1.72
15.17
1.00
14.21

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
81310639
56503

MC MASTER-CARR SUPPLY CO.
WALL PLATES FOR DAYROOM
001-730-43570
OPERATING SUPPLIES

Inv Date
Entered By

Due Date

12/10/2018
ngusterine

12/24/2018

MENARD'S
12/06/2018
MISC MAINT
gciolek
SUPPLIES:PUB WKSMAINTENANCE SUPPLIES-BUILDING
001-880-43660

1172459-IN
56430*

MID-TOWN PETROLEUM ACQUISITION LLC
ENGINE OIL & MINERAL SPIRITS
001-830-43560
GASOLINE & OIL
001-730-43560
GASOLINE & OIL
001-830-43560
DRUM RETURN
MINNESOTA LIFE
INDIVIDUAL LIFE
DEC 2018
001-610-40420
001-710-40420
001-100-11584

11/28/2018
gciolek

MUTUAL'S RENTAL PLACE
12/08/2018
EQUIPMENT RENTL:WATERMAIN BREAK E.
gciolek
WOODLAND
046-800-41200
MAINTENANCE-EQUIPMENT

179277
56560

MUTUAL'S RENTAL PLACE
12/17/2018
EQUIPMENT RENT'L:WATERMAIN BREAK
gciolek
WASHNGTN/GARFIELD
046-800-41200
MAINTENANCE-EQUIPMENT

5017844
56429

NAPLETON LIBERTYVILLE FORD
10/03/2018
HEAD REST SLEEVES
gciolek
001-710-43640
MAINTENANCE SUPPLIES-VEHICLES
PACIFIC TELEMANAGEMENT SERVICE
PAY PHONE SRVC:PSB LOBBY DEC 2018
001-710-43210
PAY PHONE PSB LOBBY
PADDOCK PUBLICATIONS, INC.
CLASSIFIED AD
001-710-43400
PRINTING

Inv Amt

Amt Due

Status

Jrnlized
Post Date

12.80

12.80

Open

Y
12/24/2018

172.19

Open

Y
12/12/2018

851.24

Open

Y
12/12/2018

0.00

Paid

Y
12/17/2018

582.40

Open

Y
12/19/2018

621.60

Open

Y
12/19/2018

14.86

Open

Y
12/12/2018

78.00

Open

Y
12/12/2018

714.15

Open

Y
12/21/2018

172.19
172.19

12/24/2018

851.24
718.44
172.80
(40.00)

179133
56559

T4514242
56582

12/24/2018

12/05/2018
12/24/2018
INSURANCE PREMIUMmscheibl
INDIVIDUAL LIFE INSURANCE PREM-DEC 2018
INDIVIDUAL LIFE INSURANCE PREM-DEC 2018
INDIVIDUAL LIFE INSURANCE PREM-DEC 2018

2006004
56440

11/17

12.80

75135
56433

DEC 2018
56488
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EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

11/15/2018
gciolek

12/24/2018

274.13
121.81
108.58
43.74
582.40
582.40

12/24/2018

621.60
621.60

12/24/2018

14.86
14.86

12/24/2018

78.00
78.00

12/21/2018
boconnell

01/04/2019

714.15
714.15

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

Due Date

PREMIER DOOR CORPORATION
12/12/2018
REPLACE SEALS AND CABLE ON OVERHEADS mcroak
DOORS
001-740-41000
MAINTENANCE-BUILDING

01/12/2019

16707
56443

1866363-IN
56543

RAY O'HERRON CO., INC.
9 HOLSTERS
001-710-58250
9 HOLSTERS

12/13/2018
gciolek

RJ FURNITURE
12/10/2018
FURNITURE FOR POLICE RECORDS ROOM
gciolek
001-740-51000
FURNITURE POLICE RECORDS ROOM

IAA SEMINAR
56537

ROBERT HERTEL
12/13/2018
MILEAGE/TOLL REIMBURSEMENT TO IAA
gciolek
SEMINAR:12/11-12/12/18
001-850-42400
PROFESSIONAL DEVELOPMENT
RUSSO POWER EQUIPMENT
HAND HELD VACUUM REPAIR PART
001-860-45900
MINOR EQUIPMENT

11/29/2018
gciolek

5560697
56553

RUSSO POWER EQUIPMENT
12/11/2018
CHAIN SAW REPAIR PARTS
gciolek
001-850-43650
MAINTENANCE SUPPLIES-EQUIPMENT

6067321
56415

SALSBURYINDUSTRIES
12/11/2018
CELL PHONE LOCKER:POLICE
jmount
001-710-45900
MINOR EQUIPMENT CELL TX LOCKER

6067322
56416

SALSBURYINDUSTRIES
12/11/2018
CELL PHONE LOCKER:POLICE
jmount
001-710-45900
MINOR EQUIPMENT CELL TX LOCKER

181040
56484

SHADED DAYS, INC.
12/14/2018
MIRROR TINT ON POLICE DOOR
mcroak
001-740-41000
MIRROR TINT ON POLICE DOOR

995199
56425

12/17

Inv Amt

Amt Due

Status

Jrnlized
Post Date

682.00

682.00

Open

Y
12/12/2018

1,024.68

Open

Y
12/19/2018

10,393.00

Open

Y
12/18/2018

148.99

Open

Y
12/18/2018

24.20

Open

Y
12/18/2018

304.08

Open

Y
12/19/2018

278.48

Open

Y
12/11/2018

363.52

Open

Y
12/11/2018

100.00

Open

Y
12/14/2018

207.64

Open

Y
12/12/2018

682.00
01/12/2019

1,024.68
1,024.68

1037995
56524

5539383
56531
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SHERIDAN AUTO PARTS
11/30/2018
BRAKE PADS/ROTORS SQD #23
gciolek
001-710-43640
MAINTENANCE SUPPLIES-VEHICLES

12/24/2018

10,393.00
10,393.00

12/24/2018

148.99
148.99

12/24/2018

24.20
24.20

12/24/2018

304.08
304.08

12/24/2018

278.48
278.48

12/24/2018

363.52
363.52

12/24/2018

100.00
100.00

12/24/2018

207.64
207.64

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

Due Date

SHERIDAN AUTO PARTS
11/30/2018
BRAKE PARTS SQD #23
gciolek
001-710-43640
MAINTENANCE SUPPLIES-VEHICLES

12/24/2018

995200
56426

995228
56427

SHERIDAN AUTO PARTS
11/30/2018
OIL, AIR & FUEL FILTERS
gciolek
001-860-43640
MAINTENANCE SUPPLIES-VEHICLES

995516
56428

SHERIDAN AUTO PARTS
12/04/2018
CUT ROTORS SQD #24
gciolek
001-710-41100
MAINTENANCE-VEHICLES

996280
56554

SHERIDAN AUTO PARTS
12/12/2018
AIR/FUEL FILTERS
gciolek
001-830-43640
MAINTENANCE SUPPLIES-VEHICLES

996276
56555

SHERIDAN AUTO PARTS
12/12/2018
OIL/AIR FILTERS
gciolek
001-860-43640
MAINTENANCE SUPPLIES-VEHICLES

995824
56556

SHERIDAN AUTO PARTS
12/06/2018
WINDSHIELD WASHER PUMP:COM DEVELOP
gciolek
VEH
001-660-43640
MAINTENANCE SUPPLIES-VEHICLES

362895
56492

SIKICH, LLP
11/08/2018
FY18 ANNUAL AUDIT SERVICES PAYMENT # mscheibl
5
001-620-41314
FY18 ANNUAL AUDIT SERVICES
046-800-41314
FY18 ANNUAL AUDIT SERVICES

12/24/2018

11/28/2018
cweatherall

Inv Amt

Amt Due

Status

Jrnlized
Post Date

235.19

235.19

Open

Y
12/12/2018

176.42

Open

Y
12/12/2018

74.00

Open

Y
12/12/2018

52.38

Open

Y
12/19/2018

55.39

Open

Y
12/19/2018

16.19

Open

Y
12/19/2018

0.00

Paid

Y
12/17/2018

0.00

Paid

Y
12/17/2018

375.38

Open

Y
12/18/2018

176.42
176.42

12/24/2018

74.00
74.00

12/24/2018

52.38
52.38

12/24/2018

55.39
55.39

12/24/2018

16.19
16.19

12/24/2018

871.00
653.25
217.75

SIKICH, LLP
11/08/2018
12/24/2018
FY18 ILLINOIS DEPARTMENT OF
mscheibl
INSURANCE REPORTFY18 ILLINOIS DEPARTMENT OF INSUR REPORT
001-620-41314
046-800-41314
FY18 ILLINOIS DEPARTMENT OF INSUR REPORT
STAPLES ADVANTAGE
OFFICE SUPPLIES, WATER AND PAPER
PLATES
001-620-43550
OFFICE SUPPLIES
001-650-43550
OFFICE SUPPLIES

13/17

235.19

362895A
56493

3397380927
56538

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/28/2018

2,145.00
1,608.75
536.25
375.38
266.40
108.98

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

12/6/18 W/H
56335

STATE DISBURSEMENT UNIT
12/04/2018
12/6/18 EMPLOYEE W/H CASE # 15D96
tdunne
001-200-20291
12/6/18 EMPLOYEE W/H CASE # 15D96

12/20/18 W/H
56505

STATE DISBURSEMENT UNIT
12/17/2018
12/20/18 'EE W/H CASE # 15D96
tdunne
001-200-20291
12/20/18 'EE W/H CASE # 15D96

7629945
56548

TALENTWISE
11/30/2018
FIRE DEPT BACKGROUND CHECKS
ngusterine
001-730-42450
FIRE DEPT BACKGROUND CHECKS

A52722M
56437

TELCOM INNOVATIONS GROUP, INC
12/03/2018
MITEL ANN'L MAINT:1/21/19-1/20/20
gciolek
001-620-41200
MAINTENANCE-EQUIPMENT

77940-00
56421

TERMINAL SUPPLY CO.
11/27/2018
SALT SPREADER LIGHTS TRK #301
gciolek
001-830-43640
MAINTENANCE SUPPLIES-VEHICLES

9023
56546

TESKA ASSOCIATES INC.
10/31/2018
RT 176 CORRIDOR LANDSCAPE ARTISTRY
gciolek
001-610-41314
TESKA- RT176
OTHER PROFESSIONAL/CONTRACTUAL

28034
56436

TGF ENTERPRISES, INC
12/04/2018
SNOW PLOWING SERVICES:11/26/18
gciolek
001-830-41314
OTHER PROFESSIONAL/CONTRACTUAL

Due Date

12/17/2018

12/24/2018

THE CHARMM'D FOUNDATION
11/30/2018
LEADERSHIP
gciolek
ACADEMY:TERLAP PROFESSIONAL DEVELOPMENT
001-830-42400
THE CHEVY EXCHANGE
12/04/2018
REPAIR WIRING SQD #23
gciolek
001-730-41100
MAINTENANCE-VEHICLES

579.69

Amt Due

Status

Jrnlized
Post Date

0.00

Paid

Y
12/04/2018

579.69

0.00

Paid

Y
12/17/2018

355.00

Open

Y
12/24/2018

2,672.00

Open

Y
12/12/2018

139.89

Open

Y
12/12/2018

2,295.00

Open

Y
12/19/2018

5,718.40

Open

Y
12/12/2018

854.00

Open

Y
12/18/2018

500.00

Open

Y
12/12/2018

529.91

Open

Y
12/12/2018

579.69
12/24/2018

355.00
355.00

12/24/2018

2,672.00
2,672.00

12/24/2018

139.89
139.89

12/24/2018

2,295.00
2,295.00

01/03/2019

5,718.40
5,718.40

TGF ENTERPRISES, INC
12/14/2018
01/14/2019
REMOVE VINES FROM TRAIN STATION
mcroak
WALLS
001-890-51225
REMOVE VINES FROM TRAIN STATION WALLS

TRNG:TERLAP
56417

Inv Amt

14/17

579.69

28152
56517

167476
56419

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/24/2018

854.00
854.00
500.00
500.00

12/24/2018

529.91
529.91

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT

Inv Date
Entered By

Due Date

TRANS UNION RISK & ALTERNATIVE
12/11/2018
PERSON CHECK DET REYNOLDS
jmount
001-710-41300
COMPUTER SERVICES DET REYNOLDS

12/24/2018

12112018
56413

582259
56431

UNITED COFFEE SERVICE, INC.
11/27/2018
COFFEE & SUPPLIES: PUB WORKS
gciolek
001-880-43660
MAINTENANCE SUPPLIES-BUILDING

582618
56573

UNITED COFFEE SERVICE, INC.
12/17/2018
COFFEE & SUPPLIES: PUB WORKS
gciolek
001-880-43660
MAINTENANCE SUPPLIES-BUILDING

BUS REPLY 12/18
56584
UNITED STATES POSTAL SERVICE
REPLENISH BUSINESS
REPLY POSTAGE
046-800-43300
POSTAGE

12/21/2018
gciolek

0000Y6394W508
56552
UPS
11/8 UPS:CHGO COMMUNICATIONS
001-730-43300
POSTAGE

12/15/2018
gciolek

DEC 2018
56563

US POSTAL SERVICE
REPLENISH POSTAGE METER
001-610-43300
POSTAGE

217010
56472

VISOGRAPHIC INC
WATER BILLING ENVELOPES #10

Inv Amt

Amt Due

Status

Jrnlized
Post Date

25.00

25.00

Open

Y
12/11/2018

97.25

Open

Y
12/12/2018

96.90

Open

Y
12/20/2018

200.00

Open

Y
12/21/2018

3.79

Open

Y
12/19/2018

0.00

Paid

Y
12/19/2018

1,486.25

Open

Y
12/13/2018

263.50

Open

Y
12/13/2018

351.75

Open

Y
12/13/2018

25.00
12/24/2018

97.25
97.25

12/24/2018

96.90
96.90

12/24/2018

200.00

12/24/2018

3.79
3.79

12/19/2018
gciolek

12/20/2018

1,000.00
1,000.00

VERIZON WIRELESS
12/01/2018
WIRELESS COMMUNICATION:11/2-12/1/18 gciolek
001-730-43210
WIRELESS COMM FIRE
001-710-43210
WIRELESS COMM POLICE
001-880-43210
WIRELESS COMM PUB WRKS
001-610-43210
WIRELESS COMM ADMIN
001-660-43210
WIRELESS COMM CD
001-710-43210
SQD CAR WIRELESS ACCESS CAD SYSTEM
VISOGRAPHIC INC
WATER BILLING RETURN ENEVELOPES #9
046-800-43400
PRINTING

15/17

200.00

9819372293
56448

217009
56471

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/07/2018
gciolek

12/24/2018

1,486.25
119.61
502.82
211.54
141.02
189.63
321.63

12/24/2018

263.50
263.50

12/07/2018
gciolek

12/24/2018

351.75

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
046-800-43400

Inv Date
Entered By

Due Date

PRINTING

VULCAN CONSTRUCTION MATERIALS, LLC
12/11/2018
GRAVEL FOR WATERMAIN BREAK REPAIR
gciolek
046-800-43670
MAINTENANCE SUPPLIES-UTILITIES

31865443
56528

VULCAN CONSTRUCTION MATERIALS, LLC
12/11/2018
GRAVEL FOR WATERMAIN
gciolek
BREAK REPAIR
046-800-43670
MAINTENANCE SUPPLIES-UTILITIES

9032372410
56575

W. W. GRAINGER, INC.
12/14/2018
THREAD TAP
gciolek
001-830-43650
MAINTENANCE SUPPLIES-EQUIPMENT

832458
56445

WAUKEGAN ROOFING CO
12/06/2018
REPAIR LEAKS AT PW ADMIN BUILDING
mcroak
001-880-41000
REPAIR LEAKS AT PW ADMIN BUILDING

12/24/2018

12/24/2018

DEC '18 W/H
56507

WISCONSIN DEPT OF REVENUE
12/17/2018
DEC '18 WI DEPT OF REV W/H
tdunne
001-200-20230
12/6/18 WI DEPT OF REV W/H
001-200-20230
12/20/18 WI DEPT OF REV W/H

0173021-IN
56494

ZARNOTH BRUSH WORKS INC.
12/03/2018
REPLACEMENT BRUSH FOR SIDEWALK
gciolek
TRACTOR #333
001-830-43650
MAINTENANCE SUPPLIES-EQUIPMENT
124
0

Net of Invoices and Credit Memos:
*

Status

Jrnlized
Post Date

1 Net Invoices have Credits Totalling:

Totals:
Totals:

106.65

106.65

Open

Y
12/18/2018

197.85

197.85

Open

Y
12/18/2018

6.66

Open

Y
12/20/2018

684.20

Open

Y
12/12/2018

5,116.00

Open

Y
12/24/2018

0.00

Paid

Y
12/17/2018

270.40

Open

Y
12/17/2018

197.85
12/24/2018

6.66
6.66

01/04/2019

684.20
684.20

WIRF'S INDUSTRIES, INC.
12/19/2018
12/24/2018
PARTS FOR FRONT INTAKE/FOAM TANK
ngusterine
LEVEL INDICATOR PARTS
ENG #4519
001-730-41100
FOR FRONT INTAKE AND FOAM TANK LEV

# Due:
# Due:

Amt Due

106.65

32063
56547

145
0

Inv Amt

16/17

351.75

31865442
56527

# of Invoices:
# of Credit Memos:

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/24/2018

5,116.00
5,116.00
950.86
495.78
455.08

12/24/2018

270.40
270.40
247,811.99
0.00

205,733.34
0.00

247,811.99

205,733.34

(40.00)

12/26/2018 09:35 AM
User: gciolek
DB: Lake Bluff
Inv Num
Vendor
Inv Ref#
Description
GL Distribution
GRANT
--- TOTALS BY FUND ---

001
040
045
046

-

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/11/2018 - 12/24/2018
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK
Inv Date
Entered By

GENERAL FUND
CAPITAL PROJECTS FUND
VEHICLE/EQUIP REPLACEMENT FUND
WATER FUND

Due Date

Inv Amt

Amt Due

171,074.96
64,152.65
7,976.41
4,607.97

129,750.31
64,152.65
7,976.41
3,853.97

3,880.47
37,423.60
6,436.47
6,414.76
108.98
566.61
490.00
20.57
17,786.27
553.68
10,820.13
19,906.93
4,602.05
62,208.73
485.39
3,099.41
68,006.25
3,827.69
1,174.00

3,661.81
0.00
5,264.66
4,012.76
108.98
566.61
490.00
20.57
17,677.69
553.68
10,820.13
19,906.93
3,848.05
62,208.73
485.39
3,099.41
68,006.25
3,827.69
1,174.00

--- TOTALS BY DEPT/ACTIVITY ---

100
200
610
620
650
660
680
690
710
711
730
740
800
830
850
860
870
880
890

-

ASSET
LIABILITIES
ADMINISTRATORS OFFICE
FINANCE
BOARDS & COMMITTEES
COMMUNITY DEVELOPMENT
VILLAGE HALL
VILLAGE PROPERTIES
POLICE SWORN
PUBLIC SAFETY SUPPORT SERVICES
FIRE PROTECTION
PUB SAFETY BLDG
WATER
STREETS
FORESTRY
PARKS/PARKWAYS
SEWERS
PW FACILITY
COMMUTER STATION

Status

17/17

Jrnlized
Post Date

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
13347
56668

526681730
56619

527439892
56718

21600
56626

666385
56627

16JD4YLFH3PV
56624

Vendor
Description
GL Distribution

Inv Date
Entered By

A PLUS BUILDING SERVICES CORP
CLEANING SRVC'S:JAN 2019
001-740-41000
CLEANING
001-890-41000
CLEANING
001-680-41000
CLEANING

12/27/2018
01/14/2019
gciolek
SERVICE - PSB
SERVICE - DEPOT
SERVICE - VILLAGE HALL
01/14/2019

ADP INC.
PAYROLL PROCESSING:1/3/19
001-620-41314

01/04/2019
gciolek
PAYROLL PROCESSING

01/14/2019

ADVANCED BUSINESS GROUP LLC
12/15/2018
POLICE T-1 LINE CHARGE:11/15gciolek
12/15/18
001-710-43210
TELEPHONE

01/14/2019

AFLAC
12/22/2018
AFLAC 'EE CONTR:12/6 & 12/20/18
gciolek
001-200-20260
AFLAC PAYABLE

01/14/2019

136631
56672

Inv Amt

2,170.00

Amt Due

1/17

Status

Jrnlized
Post Date

2,170.00

Open

Y
01/03/2019

275.05

Open

Y
12/27/2018

278.06

Open

Y
01/09/2019

504.20

Open

Y
12/27/2018

86.04

Open

Y
12/27/2018

36.30

Open

Y
12/27/2018

8.99

Open

Y
01/03/2019

36.60

Open

Y
01/03/2019

13.20

Open

Y
01/03/2019

1,360.00
320.00
490.00
275.05
275.05
278.06
278.06
504.20
504.20
86.04
86.04

12/27/2018
01/14/2019
jmount
COMMUNITY RELATIONS HALLOWEEN

36.30

12/10/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-EQUIPMENT

8.99

AMERICAN GASES CORP.
12/31/2018
01/14/2019
CYLINDER RENTAL:P WKS 12/14/18gciolek
3/13/19
001-880-43660
MAINTENANCE SUPPLIES-BUILDING

36.60

AMERICAN GASES CORP.
CYLINDER RENTAL:P WKS
001-880-43660

13.20

1L61-KRYP-LTX1
56666
AMAZON
FUEL CANS ID LABELS
001-850-43650
136486
56671

Due Date

ADP INC.
12/21/2018
PAYROLL PROCESSING:12/20/18
gciolek
001-620-41314
PAYROLL PROCESSING

AMAZON
HALLOWEEN SUPPLIES
001-710-44500

Page
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/31/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-BUILDING

36.30

8.99

36.60

13.20

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
136632
56693

Vendor
Description
GL Distribution

Inv Date
Entered By

Due Date

AMERICAN GASES CORP.
12/31/2018
OXYGEN CYLINDER RENTAL:FIRE
gciolek
001-730-43570
OPERATING SUPPLIES

01/14/2019

CONT LIC REFUND
56688
AMERICAN THERMAL WINDOWS
REFUND CONTRACTOR
LICENSE-PERMIT NOT IN
001-300-33320
VILLGE
5045971
56659
ANDERSON PEST SOLUTIONS
PEST CONTROL:VILL HALL
001-680-41000
5045220
56660

ANDERSON PEST SOLUTIONS
PEST CONTROL:PSB
001-740-41000

1812 Z97-5542
56621
AT & T
LOCAL PH SRVC:T1 LINE
PSB TO PUB WKS
001-880-43210
2515
56730

323924
56669

JAN 2019
56632

201279
56708

10/22/2018
gciolek
CONTRACTORS LICENSE

Amt Due

Status

Jrnlized
Post Date

21.00

21.00

Open

Y
01/07/2019

100.00

Open

Y
01/07/2019

45.62

Open

Y
01/03/2019

70.17

Open

Y
01/03/2019

256.50

Open

Y
12/27/2018

145.00

Open

Y
01/09/2019

73.60

Open

Y
01/03/2019

0.00

Paid

Y
01/01/2019

127.51

Open

Y
01/08/2019

21.00
01/14/2019

100.00
100.00

01/01/2019
01/14/2019
gciolek
PEST CONTROL VILLAGE HALL

45.62

01/01/2019
gciolek
PEST CONTROL PSB

70.17

01/14/2019

45.62

70.17
256.50

BASECAMP WEB SOLUTIONS
01/07/2019
02/09/2019
WEBSITE - ANNUAL SOFTWARE LICENSING gcole
FEES FOR JOOMLA
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL

145.00

12/19/2018
01/14/2019
gciolek
OTHER PROFESSIONAL/CONTRACTUAL

BLUECROSS BLUESHIELD OF IL
MEDICAL INSURANCE PREMIUM-HMO-JAN
2019
001-100-11582
LIBRARY
001-710-40400
VILLAGE
001-710-40400
VILLAGE
046-800-40400
VILLAGE
BUCK BROTHERS, INC.
REPLACED ARM REST TRACTOR #525

01/01/2019
01/14/2019
mscheibl
MEDICAL PREM-HMO-JARVI-JAN 2019
MEDICAL PREM-CORONA-JAN 2019
MEDICAL PREM-VANDERLDEN-JAN 2019
MEDICAL PREM-DUNNE-JAN 2019
12/11/2018
gciolek

2/17

Inv Amt

12/16/2018
01/14/2019
gciolek
LOCAL PH SVC - T-1 PSB - PUB WRKS

BHFX LLC
DEMOLITION COPIES
001-610-41314

Page
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

01/14/2019

256.50

145.00
73.60
73.60
6,740.92
1,685.23
1,685.23
1,685.23
1,685.23
127.51

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

200410
56709

201282
56710

FY2019-158
56612

Vendor
Description
GL Distribution
001-860-43640

Inv Date
Entered By

Due Date

MAINTENANCE SUPPLIES-VEHICLES

BUCK BROTHERS, INC.
11/30/2018
01/14/2019
REPLACED ARM REST TRACTOR #525
gciolek
001-860-43640
MAINTENANCE SUPPLIES-VEHICLES
BUCK BROTHERS, INC.
CREDIT RETURNED ARM REST
001-860-43640

Page
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

12/11/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-VEHICLES

CHICAGO METROPOLITAN AGENCY
CHGO METROPOLITAN AGENCY FOR
PLANNING DUES
001-610-42440
DUES

07/02/2018
gciolek

1023120088 1812
56699
COM ED
12/31/2018
STREET LIGHTS:VILL RENTS 11/28gciolek
12/31/18
001-830-43230
ST LIGHTS (VILL OWNS)
1023120097 1901
56700
COM ED
01/03/2019
STREET LIGHTS:VILL OWNS 11/30/18gciolek
1/3/19
001-830-43230
ST LIGHTS (VILL OWNS)
3533022019 1901
56704
COM ED
01/04/2019
WATER TOWER & LIFT STN'S:12/3/18gciolek
1/4/19
001-870-43230
LAKELAND LIFT STN
046-800-43230
WATER TOWER
2613664012 1901
56719
COM ED
01/04/2019
611 WALNUT AVE:12/3/18-1/4/19
gciolek
001-690-43230
UTILITIES
1988027024 1901
56720
COM ED
01/04/2019
LANSDOWNE LIFT STN:12/3/18--1/4/19
gciolek
001-870-43230
LANSDOWNE LIFT STN
2030627002 1901
56721
COM ED
01/04/2019
1 GR BAY RD. SS#176:12/3/18-1/4/19
gciolek
001-830-43230
1 GR BAY RD. - SS #176

01/14/2019

Inv Amt

3/17

Amt Due

Status

Jrnlized
Post Date

132.52

Open

Y
01/08/2019

(117.79)

Open

Y
01/08/2019

213.34

Open

Y
12/26/2018

3,262.15

Open

Y
01/08/2019

274.78

Open

Y
01/08/2019

1,039.09

Open

Y
01/08/2019

26.64

Open

Y
01/09/2019

51.52

Open

Y
01/09/2019

56.51

Open

Y
01/09/2019

127.51
132.52
132.52
(117.79)
(117.79)
213.34
213.34

01/14/2019

3,262.15
3,262.15

01/14/2019

274.78
274.78

01/14/2019

1,039.09
767.23
271.86

01/14/2019

26.64
26.64

01/14/2019

51.52
51.52

01/14/2019

56.51
56.51

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

Vendor
Description
GL Distribution

Inv Date
Entered By

5190012013 1901
56722
COM ED
01/04/2019
WALNUT PRKNG LOT LIGHTS:12/3/18gciolek
1/4/19
001-830-43230
WALNUT PRKNG LOT LIGHTS
JAN 2019
56623

J923937
56622

J959216
56674

2019-LB4
56670

P15580
56642

BOWS/RIBBON
56690

1001
56682

3592045
56640

Due Date

01/14/2019

Inv Amt

Amt Due

Status

Jrnlized
Post Date

208.84

208.84

Open

Y
01/09/2019

6.29

Open

Y
12/27/2018

1,683.00

Open

Y
12/27/2018

252.92

Open

Y
01/03/2019

30,000.00

Open

Y
01/03/2019

332.57

Open

Y
12/28/2018

1,716.65

Open

Y
01/07/2019

2,550.00

Open

Y
01/07/2019

2,157.50

Open

Y
12/28/2018

6.29
6.29

CORE & MAIN LP
PARTS TO REP'L VALVE AT
EVANSTON/WOODLAND
046-800-43670

12/14/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-UTILITIES

1,683.00

CORE & MAIN LP
REPLACEMENT REPAIR CLAMPS
046-800-43670

12/21/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-UTILITIES

252.92

DK ORGANICS, LLC
2019 YARDWASTE AGREEMENT
001-840-44670

01/01/2019
gciolek
2019 YARDWASTE AGREEMENT

01/14/2019

1,683.00

252.92
30,000.00
30,000.00

EJ EQUIPMENT INC
12/21/2018
01/14/2019
PARTS TO REP'R SEWER TRUCK #401
gciolek
001-870-43650
MAINTENANCE SUPPLIES-EQUIPMENT
09/26/2018
01/14/2019
gciolek
CBD BEAUTIFICATION PROGRAM

332.57
332.57
1,716.65
1,716.65

FALCON ELECTRIC
01/04/2019
01/14/2019
NEW ELECTRICAL SERVICE FOR WALNUT
gciolek
HOUSE
001-660-41321
NEW ELECTRICAL SERVICE FOR WALNUT HOUSE

2,550.00

FEECE OIL COMPANY
DIESEL:1000 GALLONS
001-100-12700

2,157.50

12/19/2018
gciolek
GASOLINE INVENTORY

4/17

208.84

COMCAST CABLE
12/19/2018
01/14/2019
CABLE SRVC:VILL HALL-JAN 2019
gciolek
001-680-43230
CABLE SERVICE VILLAGE HALL

EMILIE'S CHRISTMAS BOWS
CBD HOLIDAY BOWS/RIBBON
001-860-44870
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

01/14/2019

2,550.00

2,157.50

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
3592044
56641

495458
56679

494654
56696

117048450
56723

JAN 2019
56735

2862526
56662

DEC 2018
56634

8200651
56707

Vendor
Description
GL Distribution
FEECE OIL COMPANY
GASOLINE:1500 GALLONS
001-100-12700
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK
Inv Date
Entered By

Due Date

12/19/2018
gciolek
GASOLINE INVENTORY

01/14/2019

Inv Amt

2,556.00

138.25

FIRST CHOICE COFFEE SERVICES
01/07/2019
COFFEE & SUPPLIES:POLICE
jmount
001-740-43660
COFFEE AND SUPPLIES

01/14/2019

304.12

FIRST COMMUNICATIONS, LLC
PRI/VOIP TELEPHONE SVC
001-610-43210
001-620-43210
001-660-43210
001-710-43210
001-711-43210
001-880-43210
001-730-43210

01/14/2019

PRI/VOIP
PRI/VOIP
PRI/VOIP
PRI/VOIP
PRI/VOIP
PRI/VOIP
PRI/VOIP

Status

Jrnlized
Post Date

2,556.00

Open

Y
12/28/2018

138.25

Open

Y
01/04/2019

304.12

Open

Y
01/07/2019

596.71

Open

Y
01/09/2019

350.00

Open

Y
01/09/2019

39,113.40

Open

Y
01/03/2019

0.00

Paid

Y
12/28/2018

38.02

Open

Y
01/08/2019

2,556.00

FIRST CHOICE COFFEE SERVICES
01/03/2019
01/31/2019
COFFEE & SUPPLIES:VILL
cweatherall
HALL
001-680-43660
MAINTENANCE SUPPLIES-BUILDING

12/23/2018
gciolek
TELEPHONE SVC
TELEPHONE SVC
TELEPHONE SVC
TELEPHONE SVC
TELEPHONE SVC
TELEPHONE SVC
TELEPHONE SVC

Amt Due

5/17

138.25

304.12
596.71
89.48
89.48
89.48
89.48
119.13
59.83
59.83

GLEN COLE
01/03/2019
02/01/2019
MATERIALS FOR LOCAL BUSINESS
gcole
REGISTRY UPDATE
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL
GROOT INC
01/01/2019
WASTE DISPOSAL /RECYCLING:JAN 2019
gciolek
001-840-41317
WASTE/RECYCLING CONTRACT

01/14/2019

HOLLAND & KNIGHT LLP
LEGAL SERVICES:DEC 2018
001-610-41350

12/28/2018
gciolek
LEGAL SERVICES

12/31/2018

HOME DEPOT CREDIT SERVICES
CEILING TILE FOR PUB
WKS
001-880-43660

12/06/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-BUILDING

350.00
350.00
39,113.40
39,113.40
13,301.13
13,301.13
38.02
38.02

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
1/4/19 W/H
56653

1/4/19 W/H
56655

MSP1018586
56675

3013129818
56713

3013129955
56714

3013222564
56715

3013076993
56712

Vendor
Description
GL Distribution

Inv Date
Entered By

Due Date

ICMA RETIREMENT TRUST 457
1/4/19 ICMA EMPLOYEE W/H
001-200-20245
001-200-20245

12/31/2018
tdunne

01/14/2019

EE W/H
EE W/H LOAN

4,039.01
1,050.11

ILL DEPT. OF REVENUE
1/4/19 IL DEPT OF REV W/H
001-200-20230

12/31/2018
01/14/2019
tdunne
1/4/19 IL DEPT OF REV W/H

5,727.03

INTERDEV, LLC
IT SERVICES:DEC 2018
001-610-41300
001-620-41300
001-660-41300
001-710-41300
001-711-41300
001-730-41300
001-880-41300
046-800-41300
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER
COMPUTER

12/31/2018
gciolek
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES
SERVICES

01/14/2019

Inv Amt

5,089.12

Amt Due

6/17

Status

Jrnlized
Post Date

0.00

Paid

Y
12/31/2018

0.00

Paid

Y
12/31/2018

5,093.69

Open

Y
01/03/2019

(1,426.75)

Open

Y
01/09/2019

745.00

Open

Y
01/09/2019

487.60

Open

Y
01/09/2019

1,376.75

Open

Y
01/09/2019

5,727.03
5,093.69
554.19
498.16
332.11
1,550.01
553.68
885.80
553.69
166.05

INTERSATE BILLING SERVICE, INC.
12/13/2018
RETURNED REPAIR PARTS TRK #304
gciolek
001-830-43640
VEHICLE MAINT SUPPLIES

01/14/2019

INTERSTATE BILLING SERVICE
REPAIR PARTS TRK #304
001-830-43640

12/13/2018
gciolek
VEHICLE MAINT SUPPLIES

01/14/2019

INTERSTATE BILLING SERVICE, INC
12/21/2018
REPAIR PARTS TRK #304
gciolek
001-830-43640
VEHICLE MAINT SUPPLIES

01/14/2019

INTERSTATE BILLING SERVICE, INC.
12/10/2018
REPAIR PARTS TRK #304
gciolek
001-830-43640
VEHICLE MAINT SUPPLIES
001-830-43640
VEHICLE MAINT SUPPLIES

01/09/2019

(1,426.75)
(1,426.75)
745.00
745.00
487.60
487.60
1,376.75
745.00
631.75

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
1/4/19 W/H
56650

1/4/19 W/H
56651

12-12-18
56648

3974959
56613

1/4/19 W/H
56652

00285
56697

2019 DUES
56684

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
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Vendor
Description
GL Distribution

Inv Date
Entered By

INT'L UNION OF OPER ENGINEERS
12/31/2018
1/4/19 IUOE ADMIN W/H
tdunne
001-200-20280
1/4/19 IUOE ADMIN W/H

Due Date

01/14/2019

Inv Amt

349.84

Status

Jrnlized
Post Date

0.00

Paid

Y
12/31/2018

0.00

Paid

Y
12/31/2018

44.37

Open

Y
12/28/2018

493.87

Open

Y
12/26/2018

0.00

Paid

Y
12/31/2018

230.00

Open

Y
01/07/2019

1,144.00

Open

Y
01/07/2019

153.00

Open

Y
01/09/2019

102.00

Open

Y
01/09/2019

349.84

INT'L UNION OF OPER ENGINEERS
12/31/2018
01/14/2019
1/4/19 IUOE MEMBERSHIP W/H
tdunne
001-200-20280
1/4/19 IUOE MEMBERSHIP W/H

70.62

JEFF HANSEN
12/21/2018
MILEAGE/TOLLS FOR USE OF PERSONAL
jhansen
CAR TO IDOT REGION 1
001-660-42411
MILEAGE EXPENSE

01/14/2019

44.37

JONES & BARTLETT LEARNING, LLC
12/03/2018
NATIONAL INCIDENT COMMEND SYSTEM
gcole
FIELD GUIDES X30 (FOR EM MGMT)
001-610-42460
PUBLICATIONS
001-710-42460
PUBLICATIONS
001-730-42460
PUBLICATIONS

01/14/2019

70.62

44.37
493.87
148.21
246.90
98.76

LAKE BLUFF POLICE PENSION FUND
12/31/2018
01/14/2019
1/4/19 POLICE PENSION W/H
tdunne
001-200-20270
1/4/19 POLICE PENSION W/H
LAKE COUNTY CHIEFS OF POLICE ASSOC
01/07/2019
MEMBERSHIP DUES:DC SMIZINSKI
jmount
001-710-42440
DUES DC SMIZINSKI

01/14/2019

LAKE COUNTY PARTNERS
2019 MEMBERSHIP DUES
001-650-42440

01/14/2019

12/03/2018
gciolek

Amt Due

7/17

5,803.67
5,803.67
230.00
230.00

DUES

NOVEMBER 2018
56734
LAKE COUNTY RECORDER
12/01/2018
02/01/2019
RECORDATION OF HIST LANDMARK ORDS
gcole
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL
2018-00059118
56750
LAKE COUNTY RECORDER
11/08/2018
01/14/2019
RECORD ORD # 2018-19 & 2018-20
gciolek
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL

1,144.00
1,144.00
153.00
153.00
102.00
102.00

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
90849-7-9
56656

Vendor
Description
GL Distribution

Inv Date
Entered By

2473
56661

NOV 2018
56614

DEC 2018
56716

2527489
56667

JAN 2019
56647*

Due Date

LAKE FOREST BANK & TRUST CO.
12/04/2018
01/04/2019
INTEREST/PRINCIPAL:GENRL OBLIGATION boconnell
BONDS
037-900-47855
BOND INTEREST PAYMENT
001-610-71010
INTERFUND TRANSFER-DEBT SRVICE

2019 FC PRESORT
56673
LAKE FOREST POST OFFICE
11/20/2018
ANN'L PERMIT FEE FIRST CLASS PRESORT gciolek
+
001-610-43300
POSTAGE
2454
56658
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01/14/2019

01/14/2019

LAKE FOREST/LAKE BLUFF ROTARY
Q3 JAN-MAR DUES/MEALS:IRVIN
001-610-42440
DUES

01/14/2019

Status

Jrnlized
Post Date

0.00

Paid

Y
12/04/2018

225.00

Open

Y
01/03/2019

303.00

Open

Y
12/31/2018

303.00

Open

Y
01/03/2019

0.00

Paid

Y
12/26/2018

1,331.00

Open

Y
01/09/2019

61.89

Open

Y
01/03/2019

0.00

Paid

Y
01/01/2019

7,487.50
240,000.00
225.00

303.00
303.00
303.00
303.00

LALUZERNE & SMITH, LTD
12/05/2018
PROSECUTION SERVICES:NOV 2018
gciolek
001-610-41351
PROSECUTION SERVICES

12/27/2018

LALUZERNE & SMITH, LTD
01/08/2019
PROSECUTION SERVICES:DEC 2018
gciolek
001-610-41351
PROSECUTION SERVICES

01/08/2019

LECHNER & SONS UNIFORM RENTAL
UNIFORMS:PUB WKS
001-850-42420
UNIFORMS
001-830-42420
UNIFORMS
001-870-42420
UNIFORMS
001-880-42420
UNIFORMS
046-800-42420
UNIFORMS
001-880-43660
PUB WRKS

247,487.50

Amt Due

225.00

LAKE FOREST/LAKE BLUFF ROTARY
12/31/2018
Q3 JAN-MAR DUES/MEALS:BELMONTE
jmount
001-710-42440
ROTARY CHIEF BELMONTE
01/01/2019
gciolek

Inv Amt

8/17

1,578.00
1,578.00

12/21/2018
01/14/2019
gciolek
FORESTRY
STREETS
SEWERS
PUB WRKS
WATER
OPERATING SUPPLIES

MADISON NATIONAL LIFE
01/01/2019
01/14/2019
GROUP TERM LIFE INSURANCE-JAN 2019
mscheibl
001-610-40420
GROUP TERM LIFE INSURANCE PREM-JAN 2019

1,331.00
1,331.00
61.89
4.79
25.00
1.72
15.17
1.00
14.21
618.95
40.92

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

N7483544
56630

370707
56620

Vendor
Description
GL Distribution
001-620-40420
001-660-40420
001-710-40420
001-711-40420
001-730-40420
001-830-40420
001-850-40420
001-860-40420
001-870-40420
001-880-40420
001-890-40420
046-800-40420
001-100-11582
001-100-11584

Inv Date
Entered By
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP

TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM
TERM

LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE
LIFE

INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE

MAILFINANCE
12/18/2018
POSTAGE MACHINE RENT'L:10/18/19gciolek
1/18/19
001-620-41200
MAINTENANCE-EQUIPMENT
MARIANI
CBD WINTER DECORATIONS
001-860-44870
001-860-44870
001-860-44870

Due Date

PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN
PREM-JAN

2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019

01/14/2019

82352448
56644

MATTHEW SMIZINSKI
PHOTO FRAMING AND REPAIR
001-710-45900

12/13/2018
01/12/2019
gciolek
CBD BEAUTIFICATION PROGRAM
CBD BEAUTIFICATION PROGRAM
CBD BEAUTIFICATION PROGRAM

01/07/2019
jmount
PHOTO FRAMING AND REPAIR

Inv Amt

9/17

Amt Due

Status

Jrnlized
Post Date

298.98

Open

Y
12/27/2018

950.00

Open

Y
12/27/2018

0.00

Paid

Y
12/28/2018

137.80

Open

Y
01/07/2019

56.34

Open

Y
12/28/2018

69.17
47.82
255.69
19.44
9.57
47.88
17.66
1.71
14.88
0.86
12.01
45.94
55.70
(20.30)
298.98
298.98

CPFO EXAMS-2018
56639
MARLENE SCHEIBL
12/28/2018
01/14/2019
FEES AND TRAVEL FOR COMPLETION OF
mscheibl
CPFO EXAMS-FALL 2018
001-620-42400
FEE FOR CPFO EXAM-OPER & CAPITAL BUDGET
001-620-42400
FEE FOR CPFO EXAM-RETIRE, BENEFITS, RISK
001-620-42400
TRAIN TICKET TO/FROM BUDGETING EXAM
001-620-42400
MILEAGE TO/FROM RETIRE, BEN, RISK EXAM
MICHAELS
56695
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01/14/2019

MC MASTER-CARR SUPPLY CO.
12/21/2018
01/14/2019
FITTINGS FOR SEWER TRUCK #401
gciolek
001-870-43650
MAINTENANCE SUPPLIES-EQUIPMENT

950.00
480.00
275.00
195.00
339.72
145.00
145.00
10.80
38.92
137.80
137.80
56.34
56.34

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
82355412
56645

2018 OCT
56615

2018 NOV
56616

2018 DEC
56617

2019 JAN
56618

Page
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Vendor
Description
GL Distribution

Inv Date
Entered By

Due Date

MC MASTER-CARR SUPPLY CO.
12/21/2018
01/14/2019
FITTINGS FOR SEWER TRK #401
gciolek
001-870-43650
MAINTENANCE SUPPLIES-EQUIPMENT
MIDWEST OP ENGINEERS LOCAL 150
PUB WK MEDICAL DUE SINGLE +1:ORSINI
001-610-40400
MEDICAL
001-830-40400
MEDICAL
001-850-40400
MEDICAL
001-860-40400
MEDICAL
001-870-40400
MEDICAL
001-890-40400
MEDICAL
046-800-40400
MEDICAL

12/26/2018
gciolek
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE

12/27/2018

MIDWEST OP ENGINEERS LOCAL 150
12/26/2018
PUB WK MEDICAL DUE SINGLE + 1:ORSINI gciolek
001-610-40400
MEDICAL INSURANCE
001-830-40400
MEDICAL INSURANCE
001-850-40400
MEDICAL INSURANCE
001-860-40400
MEDICAL INSURANCE
001-870-40400
MEDICAL INSURANCE
001-890-40400
MEDICAL INSURANCE
046-800-40400
MEDICAL INSURANCE

12/27/2018

MIDWEST OP ENGINEERS LOCAL 150
12/26/2018
PUB WK MEDICAL DUE SINGLE + 1:ORSINI gciolek
001-610-40400
MEDICAL INSURANCE
001-830-40400
MEDICAL INSURANCE
001-850-40400
MEDICAL INSURANCE
001-860-40400
MEDICAL INSURANCE
001-870-40400
MEDICAL INSURANCE
001-890-40400
MEDICAL INSURANCE
046-800-40400
MEDICAL INSURANCE

12/27/2018

MIDWEST OP ENGINEERS LOCAL 150
12/26/2018
PUB WK MEDICAL DUE FAMILY:ORSINI
gciolek
001-610-40400
MEDICAL INSURANCE
001-830-40400
MEDICAL INSURANCE
001-850-40400
MEDICAL INSURANCE

12/27/2018

10/17

Inv Amt

Amt Due

Status

Jrnlized
Post Date

68.44

68.44

Open

Y
12/28/2018

0.00

Paid

Y
12/27/2018

0.00

Paid

Y
12/27/2018

0.00

Paid

Y
12/27/2018

0.00

Paid

Y
12/26/2018

68.44
661.50
13.23
321.16
93.27
26.66
136.86
4.37
65.95
661.50
13.23
321.16
93.27
26.66
136.86
4.37
65.95
661.50
13.23
321.16
93.27
26.66
136.86
4.37
65.95
1,354.50
27.09
657.61
190.98

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

FEB 2019
56689

2019:0271
56711

7335683Y
56701

78026
56706

247328
56625

Vendor
Description
GL Distribution
001-860-40400
001-870-40400
001-890-40400
046-800-40400

Inv Date
Entered By
MEDICAL
MEDICAL
MEDICAL
MEDICAL

MIDWEST OP ENGINEERS LOCAL 150
PUBLIC WORKS MEDICAL INS:FEB 2019
001-610-40400
MEDICAL
001-830-40400
MEDICAL
001-850-40400
MEDICAL
001-860-40400
MEDICAL
001-870-40400
MEDICAL
001-890-40400
MEDICAL
046-800-40400
MEDICAL
MORRISON ASSOCIATES, LTD
2019 N SHORE CITY MANAGERS GROUP
DUES
001-610-42440
DUES

Due Date

INSURANCE
INSURANCE
INSURANCE
INSURANCE
01/07/2019
gciolek
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE
INSURANCE

01/14/2019

01/08/2019
gciolek

01/14/2019

Amt Due

Status

Jrnlized
Post Date

10,710.00

0.00

Paid

Y
01/07/2019

1,500.00

Open

Y
01/09/2019

63.95

Open

Y
01/14/2019

161.01

Open

Y
01/08/2019

255.00

Open

Y
12/27/2018

194.22

Open

Y
01/07/2019

31.85

Open

Y
01/07/2019

214.20
5,199.70
1,510.11
431.61
2,215.90
70.69
1,067.79
1,500.00
1,500.00

12/27/2018
gciolek
MAINTENANCE-BUILDING
MAINTENANCE-BUILDING
MAINTENANCE-BUILDING

NORTH EAST MULTI-REGIONAL TRNG
12/27/2018
FTO CLASS OFCR CORONA
jmount
001-710-42400
FTO SCHOOL CORONA

V H GENER 12/21
56685
NORTH SHORE GAS
12/31/2018
V HALL GENERATOR:11/28-12/21/18
gciolek
001-680-43230
VILL HALL GENERATOR
611 WALNUT 12/21
56686
NORTH SHORE GAS
611 WALNUT AVE:11/27-12/21/18

Inv Amt

11/17

54.59
280.25
8.94
135.04

N F P A NAT'L FIRE PROTECTION
09/19/2018
01/14/2019
2018 FIRE PREVENTION
ngusterine
BANNER
001-730-42460
2018 FIRE PREVENTION BANNER
NCC PETERSEN PRODUCTS
JANITORIAL SUPPLIES
001-680-41000
001-740-41000
001-890-41000
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12/31/2018
gciolek

01/04/2019

63.95
63.95
161.01
37.62
82.77
40.62

01/14/2019

255.00
255.00

01/14/2019

194.22
194.22

01/14/2019

31.85

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

GAS LAMPS
56687

Vendor
Description
GL Distribution
001-690-43230

Inv Date
Entered By
611 WALNUT AVE

NORTH SHORE GAS
GAS LAMPS:11/28-12/26/18
001-830-43230

12/31/2018
gciolek
GAS LIGHTS

PSB GENER 12/21
56692
NORTH SHORE GAS
12/31/2018
GAS SERVICE:PSB GENERATOR 11/27gciolek
12/21/18
001-740-43230
PSB GENERATOR
3920112
56664

3920713
56665

1071
56691

2008551
56663

T4514859
56631

01/14/2019

01/14/2019

Jrnlized
Post Date

365.68

365.68

Open

Y
01/07/2019

93.77

93.77

Open

Y
01/07/2019

12.67

12.67

Open

Y
01/03/2019

8.44

Open

Y
01/03/2019

1,200.00

Open

Y
01/07/2019

78.00

Open

Y
01/03/2019

58.65

Open

Y
12/28/2018

32.50

Open

Y
12/17/2018

57.91

Open

Y
01/14/2019

12.67
8.44
8.44

09/26/2018
01/14/2019
gciolek
CBD BEAUTIFICATION PROGRAM

PACIFIC TELEMANAGEMENT SERVICE
12/20/2018
PAY PHONE SRVC:PSB LOBBY JAN 2019
gciolek
001-710-43210
PAY PHONE PSB LOBBY

01/14/2019

PADDOCK PUBLICATIONS, INC.
AD:RFP FOR POLICE
PENSION ATTORNEY
001-610-43400

01/14/2019

1,200.00
1,200.00
78.00
78.00

PRINTING

12/19/2018
ngusterine
OFFICE SUPPLIES

Status

93.77

01/14/2019

QUILL CORP.
OFFICE SUPPLIES:FIRE
001-730-43550

Amt Due

365.68

NORTH SHORE WATER RECLAMATION
12/29/2018
WASTEWTR TREATMENT:P WKS ADMIN 6/8- gciolek
9/20/18
001-880-43230
UTILITIES-PUB WKS ADMIN

12/14/2018
gciolek

Inv Amt

12/17

31.85

01/14/2019

LK FORESTER 7/19
56486
PIONEER PRESS
12/06/2018
LK FORESTER RENWL THRU 7/11/19 V
gciolek
HALL
001-610-42460
PUBLICATIONS
3643394
56702

Due Date

NORTH SHORE WATER RECLAMATION
12/29/2018
WASTEWTR TREATMENT:P WKS GARAGE 6/8- gciolek
9/20/18
001-880-43230
UTILITIES-PUB WKS GARAGE

NORTHWOODS WREATHS LLC
CBD HOLIDAY GARLAND
001-860-44870

Page
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

58.65
58.65

12/24/2001

32.50
32.50

01/14/2019

57.91
57.91

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
122818
56649

P11249
56643

3399167823
56628

3398941272
56629

3400133956
56703

1/4/19 W/H
56654

21780
56680

21450
56729

9127
56733

Vendor
Description
GL Distribution

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK
Inv Date
Entered By

Due Date

Inv Amt

Amt Due

Status

Jrnlized
Post Date

68.78

Open

Y
12/28/2018

638.11

Open

Y
12/28/2018

200.26

Open

Y
12/27/2018

219.99

Open

Y
12/27/2018

108.51

Open

Y
01/08/2019

0.00

Paid

Y
12/31/2018

1,196.00

Open

Y
01/04/2019

500.00

Open

Y
01/09/2019

2,500.00

Open

Y
01/09/2019

ROBERT BREZINSKI
BOXES FOR FIREARMS
001-710-45900

12/28/2018
01/14/2019
jmount
MINOR EQUIPMENT-FIREARM BOXES

68.78

STANDARD EQUIPMENT CO.
STREET SWEEPER #306
REP'R PARTS
001-830-43640

12/14/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-VEHICLES

638.11

STAPLES ADVANTAGE
2019 CALENDARS & BATTERIES
001-710-43550
001-620-43550
001-680-43660

12/14/2018
01/14/2019
gciolek
OFFICE SUPPLIES
OFFICE SUPPLIES
DURACELL 9 VOLT BATTERIES

200.26

STAPLES ADVANTAGE
TONER CARTRIDGE
001-620-43550

12/11/2018
gciolek
OFFICE SUPPLIES

219.99

STAPLES ADVANTAGE
OFFICE
SUPPLIES/WATER/BATTERI
001-620-43550
ES:V
HALL
001-680-43660

12/27/2018
01/14/2019
gciolek
OFFICE SUPPLIES
MAINTENANCE SUPPLIES-BUILDING

108.51

STATE DISBURSEMENT UNIT
1/4/19 'EE CASE # 15D96
001-200-20291

12/31/2018
tdunne
1/4/19 'EE CASE # 15D96

579.69

STERLING CODIFIERS
CODIFICATION SUPPLEMENTS
001-610-41314

12/10/2018
01/31/2019
cweatherall
OTHER PROFESSIONAL/CONTRACTUAL

1,196.00

STERLING CODIFIERS
01/01/2019
02/01/2019
CODIFICATION - ONLINE WEB HOSTING
gcole
001-610-41314
OTHER PROFESSIONAL/CONTRACTUAL

500.00

TESKA ASSOCIATES INC.
01/04/2019
CONSULTING EXPENSES - WORKSHOP
gcole
REGARDING WAUKEGAN RD CORRIDOR STUDY
UPDATE

01/14/2019

13/17

68.78

638.11

105.29
28.99
65.98

219.99

01/14/2019

49.98
58.53

579.69

02/09/2019

1,196.00

500.00
2,500.00

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

000331416
56683

99515
56676

99514
56677

DEC 2018
56694

Vendor
Description
GL Distribution
001-610-41314

Inv Date
Entered By

Due Date

OTHER PROFESSIONAL/CONTRACTUAL

THYBONY PAINT
PAINT FOR SIGN POSTS
001-740-51000

12/22/2018
gciolek
BUILDING IMPROVEMENTS

01/14/2019

TRAFFIC CONTROL & PROTECTION
11/16/2018
STREET SIGNS AND SIGN POSTS
gciolek
001-830-43691
STREET SIGNS

12/16/2018

TRAFFIC CONTROL & PROTECTION
11/16/2018
STREET SIGNS AND SIGN POSTS
gciolek
001-830-43691
STREET SIGNS

01/14/2019

8680
56698

USA BLUE BOOK
CHLORINE TESTING PACK
046-800-43670

01/04/2019
gciolek

PW ADMIN 12/7
56633
VILLAGE OF LAKE BLUFF
12/27/2018
WATER USAGE:P WKS ADMIN 9/20-12/7/18 gciolek

Status

Jrnlized
Post Date

372.22

Open

Y
01/07/2019

1,111.25

Open

Y
01/04/2019

1,027.30

Open

Y
01/04/2019

25.00

Open

Y
01/07/2019

110.00

Open

Y
01/08/2019

0.00

Paid

Y
01/07/2019

183.00

Open

Y
01/09/2019

87,538.47

Open

Y
01/07/2019

37.75

Open

Y
12/28/2018

2,500.00
372.22

1,111.25

1,027.30
1,027.30

01/07/2019

25.00
25.00
110.00
110.00
225.00
225.00

12/27/2018
01/14/2019
gciolek
MAINTENANCE SUPPLIES-UTILITIES

VILLAGE OF GLENVIEW
01/02/2019
Q1 JOINT DISPATCHING SRVC'S:JAN-MAR gciolek
2019
001-710-41305
COMMUNICATIONS SERVICE
001-711-41307
COMMUNICATIONS SERVICE
001-730-41311
DISPATCH SERVICES

Amt Due

1,111.25

TRANS UNION RISK & ALTERNATIVE
01/07/2019
01/14/2019
RECORDS CHECK DET REYNOLDS
jmount
001-710-41300
COMPUTER SERVICES DET REYNOLDS

2019 BRM PERMIT
56681
UNITED STATES POSTAL SERVICE
ANN'L BUSINESS REPLY
PERMIT
046-800-43300
POSTAGE

Inv Amt

14/17

372.22

ANKENMAN FLWRS
56705
TWIGS FLORIST
01/04/2019
01/14/2019
FUNERAL FLOWERS:TRUSTEE ANKENMAN'S
gciolek
FATHER-IN-LAW
001-650-40810
BOARD/COMMITTEE RECOGNITION

770748
56717
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

01/14/2019

183.00
183.00
87,538.47
22,996.70
48,543.97
15,997.80

01/14/2019

37.75

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#

Vendor
Description
GL Distribution
001-880-43230

Inv Date
Entered By

Due Date

WATER USAGE:P WKS ADMIN

P WK GARAGE 12/7
56635
VILLAGE OF LAKE BLUFF
12/27/2018
WATER USAGE:P WKS GARAGE 9/20gciolek
12/7/18
001-880-43230
WATER USAGE:P WKS GARAGE
JAN 2019
56636

VISION SERVICE PLAN
12/17/2018
VISION INSURANCE PREMIUM VILLAGE-JAN mscheibl
2019
001-200-20255
VISION INSURANCE PREM
001-610-40410
VISION INSURANCE PREM
001-620-40410
VISION INSURANCE PREM
001-660-40410
VISION INSURANCE PREM
001-710-40410
VISION INSURANCE PREM
001-711-40410
VISION INSURANCE PREM
001-730-40410
VISION INSURANCE PREM
001-830-40410
VISION INSURANCE PREM
001-850-40410
VISION INSURANCE PREM
001-870-40410
VISION INSURANCE PREM
001-890-40410
VISION INSURANCE PREM
001-740-40410
VISION INSURANCE PREM
046-800-40410
VISION INSURANCE PREM
001-200-20257
VISION INSURANCE PREM

Inv Amt

15/17

Amt Due

Status

Jrnlized
Post Date

90.25

Open

Y
12/28/2018

0.00

Paid

Y
01/01/2019

0.00

Paid

Y
01/01/2019

0.00

Paid

Y
01/01/2019

566.85

Open

Y
01/04/2019

0.00

Paid

Y
12/14/2018

37.75
01/14/2019

90.25
90.25

01/14/2019
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN
VILLAGE-JAN

2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019
2019

JAN 2019-PARK
56637
VISION SERVICE PLAN
12/17/2018
01/14/2019
VISION INSURANCE PREMIUM PARK
mscheibl
DISTRICT-JAN 2019
001-100-11584
VISION INSURANCE PREM PARK DIST-JAN 2019
JAN 2019-LIBR
56638
VISION SERVICE PLAN
12/17/2018
01/14/2019
VISION INSURANCE PREMIUM LIBRARY-JAN mscheibl
2019
001-100-11582
VISION INSURANCE PREMIUM LIBR-JAN 2019
31871534
56678
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

VULCAN MATERIALS FINANCE COL.
12/18/2018
01/14/2019
GRAVEL FOR SEWER REP'R
gciolek
046-800-43670
MAINTENANCE SUPPLIES-UTILITIES

LAKEBLF1011GO
56657
WELLS FARGO BANK
12/14/2018
01/04/2019
INTERST/PRINCIPAL:GENRL OBLIGATION
boconnell
REFUNDING BONDS
046-900-47805
WATER ALT REV BONDS INTEREST
046-900-47802
WATER ALT REV PRINCIPAL PMNT

326.64
82.73
14.39
13.17
10.93
99.37
12.34
6.55
5.05
1.64
1.64
1.64
1.19
14.04
61.96
80.78
80.78
54.84
54.84
566.85
566.85
201,296.88
21,296.88
180,000.00

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff
Inv Num
Inv Ref#
000236713
56646

2018-0064
56732

Vendor
Description
GL Distribution

Amt Due

Status

Jrnlized
Post Date

WHOLESALE DIRECT
12/19/2018
01/14/2019
SNOW PLOW CONTROL LEVER/CABLES TRK
gciolek
#304
001-830-43640
MAINTENANCE SUPPLIES-VEHICLES

205.20

205.20

Open

Y
12/28/2018

WILLIAM A. SCHELHAS
12/27/2018
01/26/2019
ANNUAL MEETING RECORDING AND PATV
gcole
MANAGEMENT
001-610-41314
HPC MEETING RECORDING
001-610-41314
PCZBA MEETING RECORDING
001-610-41314
SPECIAL MTG RECORDING (EX. RBC MTGS)
001-610-41314
VILLAGE BOARD MEETING RECORDING

975.00

975.00

Open

Y
01/09/2019

118
2

Inv Date
Entered By

# Due:
# Due:

Net of Invoices and Credit Memos:

96
2

1 Net Invoices have Credits Totalling:

Totals:
Totals:

Due Date

16/17

Inv Amt

# of Invoices:
# of Credit Memos:

*

Page
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INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

205.20

200.00
200.00
375.00
200.00
710,421.31
(1,544.54)

206,701.98
(1,544.54)

708,876.77

205,157.44

(20.30)

01/09/2019 03:32 PM
User: gciolek
DB: Lake Bluff

Page
:

INVOICE REGISTER REPORT FOR VILLAGE OF LAKE BLUFF
EXP CHECK RUN DATES 12/25/2018 - 01/14/2019
JOURNALIZED OPEN AND PAID
BANK CODE: GENCK

Inv Num
Inv Ref#

Vendor
Description
GL Distribution
--- TOTALS BY FUND ---

Inv Date
Entered By

001 - GENERAL FUND
037 - 2006 G.O. & 2012 REFUND BONDS
046 - WATER FUND

Due Date

Inv Amt

Amt Due

493,596.82
7,487.50
207,792.45

202,032.76
0.00
3,124.68

6,569.75
17,850.70
100.00
265,665.39
2,160.75
1,254.00
3,074.71
1,036.51
58.49
30,351.98
49,248.56
17,201.17
2,284.24
6,495.57
15,231.14
69,113.40
2,013.98
4,576.78
4,201.07
1,137.19
467.01
208,784.38

4,713.50
86.04
100.00
10,449.97
1,738.69
1,254.00
3,015.96
1,036.51
58.49
26,626.46
49,216.78
17,185.05
2,283.05
3,124.68
8,357.42
69,113.40
13.78
4,008.89
1,277.82
1,136.33
360.62
0.00

--- TOTALS BY DEPT/ACTIVITY ---

100
200
300
610
620
650
660
680
690
710
711
730
740
800
830
840
850
860
870
880
890
900

-

ASSET
LIABILITIES
REVENUE
ADMINISTRATORS OFFICE
FINANCE
BOARDS & COMMITTEES
COMMUNITY DEVELOPMENT
VILLAGE HALL
VILLAGE PROPERTIES
POLICE SWORN
PUBLIC SAFETY SUPPORT SERVICES
FIRE PROTECTION
PUB SAFETY BLDG
WATER
STREETS
SANITATION
FORESTRY
PARKS/PARKWAYS
SEWERS
PW FACILITY
COMMUTER STATION
DEBT SERVICE

Status

17/17

Jrnlized
Post Date

VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 7a

Subject:

REQUEST FROM THE LAKE BLUFF PARK DISTRICT TO WAIVE
BUILDING PERMIT FEES ASSOCIATED WITH THE
REMODELING OF THE GOLF CLUBHOUSE

Action Requested:

CONSIDERATION OF REQUEST (Roll Call Vote)

Originated By:

VILLAGE STAFF

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
On December 18, 2018 the Village received the attached letter from Lake Bluff Park District
Board President, Rob Douglass, requesting a waiver of all permit fees associated with the
remodel of the Golf Clubhouse. As the cost of construction is $195,000, without a waiver the
permit fees would be $5,850.
The Park District will go through the Site Plan Review process for the small amount of exterior
work included in the project, which is raising two sidewalks to eliminate steps at the entrances,
but they would like to get the permit for the interior portion of the remodeling first.
Similar requests have been considered on a case-by-case basis for other non-profit and
governmental organizations.
Reports and Documents Attached:


A Copy of the Letter Dated December 12, 2018.

Village Administrator’s Recommendation:
Date Referred to Village Board:

Consideration of the Request.
1/14/2019

VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 11

Subject:

A RESOLUTION AUTHORIZING CERTAIN VILAGE OFFICIALS’ SIGNATURES
WITH NORTHERN TRUST BANK

Action Requested:

APPROVAL OF RESOLUTION

Originated By:

DIRECTOR OF FINANCE

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
Northern Trust Bank requires a new corporate authorization resolution in order to update the
authorized signers for the Village investments held with their institution.
Reports and Documents Attached:
 Corporate Authorization Resolution
Village Administrator’s Recommendation: Approval of the Corporate Authorization Resolution

Date Referred to Village Board:

1/14/2019

VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 12

Subject:

A RESOLUTION APPROVING A PROFESSIONAL SERVICES AGREEMENT WITH
GOVHR USA (Chief of Police Recruitment & Assessment Center)

Action Requested:

CONSIDERATION OF THE RESOLUTION (Roll Call Vote)

Originated By:

VILLAGE STAFF

Referred To:

VILLAGE BOARD

Summary of Background and Reason for Request:
On December 27, 2018 Lake Bluff Police Chief David Belmonte announced his retirement effective March 1,
2019 after 31 years of police service. Shortly after Chief Belmonte’s announcement, public management
consulting firm GovHR USA (Northbrook, Illinois) was engaged to complete a recruitment process for the next
Lake Bluff Chief of Police in an amount not to exceed $18,500. That scope of work includes:
1.
2.
3.
4.
5.
6.

the development of position marketing materials,
advertising and recruitment,
candidate evaluation and screening,
presentation of recommended candidates,
development and orchestration of the interview process, and
assistance with the appointment of the final candidate.

In addition to the recruitment process outlined above, the Village has benefitted by using Assessment Centers as
part of the department head candidate evaluation process (including the hiring of Chief Belmonte) to help
differentiate the candidates’ skills, knowledge and abilities and Staff. Because the combination of the
recruitment process expenses and the Assessment Center fee ($6,000) will exceed the Village Administrator’s
authority pursuant to the Village’s Purchasing Policy, the Village Board must consider approval of the
Professional Services Agreement (total engagement not to exceed $24,500).
Reports and Documents Attached:
1. A copy of the Resolution; and
2. A copy of the Proposed Professional Services Agreement.
Village Administrator’s Recommendation:
Date Referred to Village Board:

Approval of the Resolution.
1/14/2019

ATTACHMENT 1

RESOLUTION NO. 2019-__
A RESOLUTION APPROVING A PROFESSIONAL SERVICES AGREEMENT WITH
GOVHR USA (CHIEF OF POLICE RECRUITMENT AND ASSESSMENT CENTER)
WHEREAS, pursuant to Section 4.6 (b) of the Village’s Purchasing Policy and Procedures
Manual, professional service contracts in the amount of $20,000 or more must be authorized by Board
action; and,
WHEREAS, with the imminent retirement of Police Chief David Belmonte the Village needs
to conduct a professional recruitment for a new Chief of Police, and the Village Administrator
recommends entering into a professional engineering services agreement for the recruitment and
assessment center; and,
WHEREAS, GovHR USA has performed many successful recruitments for the Village and
has qualified personnel to perform the services for the Village; and,
WHEREAS, GovHR USA has provided a proposal to complete the Professional Services for a
fee not to exceed $24,500.
NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE PRESIDENT AND
BOARD OF TRUSTEES OF THE VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS
as follows:
Section 1.

Recitals.

The foregoing recitals are hereby incorporated into, and made a part of, this Resolution
as the findings of the President and Board of Trustees of the Village of Lake Bluff.
Section 2.

Authorization and Execution of Agreement with GovHR USA.

The Village Administrator is hereby authorized and directed to execute a contract in a
form acceptable to the Village Attorney with GovHR USA for the recruitment and assessment
of Chief or Police candidates, consistent with scope of services provide by GovHR USA and
included in the professional services agreement, attached as Exhibit A of this Resolution, for a
fee not to exceed $24,500.
Section 3.

Effective Date.

This Resolution shall be effective following passage by the Board of Trustees of the
Village of Lake Bluff in the manner required by law.

PASSED this ___ day of January, 2019, by vote of the Board of Trustees of the Village of Lake Bluff,
as follows:
AYES:

()

NAYS:

()

ABSENT:

()

APPROVED this __ day of January, 2019.

_______________________________
Village President
ATTEST:

_____________________________
Village Clerk

Exhibit A

ATTACHMENT 2

VILLAGE OF LAKE BLUFF
PROFESSIONAL SERVICES AGREEMENT
This PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is dated as of
the 14th day of January, 2019, and is by and between the VILLAGE OF LAKE BLUFF,
an Illinois home rule municipal corporation (“Village”), and the Consultant identified in
Section 1.A of this Agreement.
IN CONSIDERATION OF the recitals and the mutual covenants and agreements
set forth in this Agreement, and pursuant to the Village’s statutory and home rule
powers, the parties agree as follows:
SECTION 1.

CONSULTANT.

A.
Engagement of Consultant. The Village desires to engage the
Consultant identified below to perform and to provide all necessary professional
consulting services to perform the work in connection with the project identified below:
Consultant Name ("Consultant"):

GovHR USA

Address:

650 Dundee Road, Suite 270
Northbrook, IL 60062

Telephone No.:

847-380-3240

Email:

hvoorhees@govhrusa.com

Project Name/Description:

Chief of Police Search

Agreement Amount:

$24,500 and certain actual
expenses to be incurred by Consultant
as further described in Exhibits A and B

B. Project Description. Provision of professional consulting services in support
of the selection by the Village of a new Chief of Police, as more fully described in the
proposals attached to this Agreement as Exhibit A and Exhibit B ("Proposals"); the
scope of services to be provided by the Consultant includes position assessment,
announcement and recruitment flyer; advertising, candidate recruitment and outreach;
candidate evaluation and screening; presentation of recommended candidates;
interviews; assistance with appointment; and an assessment center with a summary of
points and rankings to be provided at the end of the day when the assessment is
completed.
C.
Representations of Consultant. The Consultant represents that it is
financially solvent, has the necessary financial resources, and is sufficiently
experienced and competent to perform and complete the consulting services that are
set forth in the Proposal ("Services") in a manner consistent with the standards of
1
5150754-2

professional practice by recognized consulting firms providing services of a similar
nature.
SECTION 2.

SCOPE OF SERVICES.

A.
Retention of the Consultant. The Village retains the Consultant to
perform, and the Consultant agrees to perform, the Services.
B.
Services. The Consultant shall provide the Services pursuant to the terms
and conditions of this Agreement.
C.
Commencement; Time of Performance.
The Consultant shall
commence the Services immediately upon receipt of written notice from the Village that
this Agreement has been fully executed by the Parties (“Commencement Date”). The
Consultant shall diligently and continuously prosecute the Services until the completion
of the Services or upon the termination of this Agreement by the Village, but in no event
later than January 14, 2019. (“Time of Performance”). The Village may modify the
Time of Performance at any time upon 15 days prior written notice to the Consultant.
Delays caused by the Village shall extend the Time of Performance in equal proportion
to the delay caused by the Village; provided, however, that the Consultant shall be
responsible for completion of all work within the Time of Performance, notwithstanding
any strike or other work stoppage by employees of either Consultant or of the Village.
D.
Reporting.
The Consultant shall regularly report to the Village
Administrator, or his designee, regarding the progress of the Services during the term of
this Agreement.
SECTION 3.

COMPENSATION AND METHOD OF PAYMENT.

A.
Agreement Amount. The total amount paid by the Village for the
Services pursuant to this Agreement shall not exceed the amount identified as the
Agreement Amount in Section 1.A of this Agreement. No claim for additional
compensation shall be valid unless made in accordance with Sections 3.D or 3.E of this
Agreement.
B.
Invoices and Payment. The Consultant shall submit invoices in an
approved format to the Village for costs incurred by the Consultant in performing the
Services. The amount billed in each invoice for the Services shall be based solely upon
the rates set forth in the Proposal. The Village shall pay to the Consultant the amount
billed within 45 days after receiving such an invoice.
C.
Records. The Consultant shall maintain records showing actual time
devoted and costs incurred, and shall permit the Village to inspect and audit all data and
records of the Consultant for work done pursuant to this Agreement. The records shall
be made available to the Village at reasonable times during the term of this Agreement,
and for one year after the termination of this Agreement.

2
5150754-2

D.

Claim In Addition To Agreement Amount.

1.
The Consultant shall provide written notice to the Village of any
claim for additional compensation as a result of action taken by the Village, within 15
days after the occurrence of such action.
2.
The Consultant acknowledges and agrees that: (a) the provision of
written notice pursuant to Section 3.D.1 of this Agreement shall not be deemed or
interpreted as entitling the Consultant to any additional compensation; and (b) any
changes in the Agreement Amount shall be valid only upon written amendment
pursuant to Section 8.A of this Agreement.
3.
Regardless of the decision of the Village relative to a claim
submitted by the Consultant, the Consultant shall proceed with all of the work required
to complete the Services under this Agreement, as determined by the Village, without
interruption.
E.
Additional Services. The Consultant acknowledges and agrees that the
Village shall not be liable for any costs incurred by the Consultant in connection with
any services provided by the Consultant that are outside the scope of this Agreement
(“Additional Services”), regardless of whether such Additional Services are requested
or directed by the Village, except upon the prior written consent of the Village.
F.
Taxes, Benefits, and Royalties. Each payment by the Village to the
Consultant includes all applicable federal, state, and Village taxes of every kind and
nature applicable to the Services, as well as all taxes, contributions, and premiums for
unemployment insurance, old age or retirement benefits, pensions, annuities, or similar
benefits, and all costs, royalties, and fees arising from the use on, or the incorporation
into, the Services, of patented or copyrighted equipment, materials, supplies, tools,
appliances, devices, processes, or inventions. All claims or rights to claim additional
compensation by reason of the payment of any such tax, contribution, premium, cost,
royalty, or fee are hereby waived and released by the Consultant.
G.
Final Acceptance. The Services, or, if the Services are to be performed
in separate phases, each phase of the Services, shall be considered complete on the
date of final written acceptance by the Village of the Services or each phase of the
Services, as the case may be, which acceptance shall not be unreasonably withheld or
delayed.
SECTION 4.

PERSONNEL; SUBCONTRACTORS.

A.
Key Project Personnel. The Key Project Personnel identified in the
Proposal shall be primarily responsible for carrying out the Services on behalf of the
Consultant. The Key Project Personnel shall not be changed without the Village's prior
written approval.
B.
Availability of Personnel. The Consultant shall provide all personnel
necessary to complete the Services including, without limitation, any Key Project
Personnel identified in this Agreement. The Consultant shall notify the Village as soon
3
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as practicable prior to terminating the employment of, reassigning, or receiving notice of
the resignation of, any Key Project Personnel. The Consultant shall have no claim for
damages and shall not bill the Village for additional time and materials charges as the
result of any portion of the Services which must be duplicated or redone due to such
termination or for any delay or extension of the Time of Performance as a result of any
such termination, reassignment, or resignation.
C.
Approval and Use of Subcontractors. The Consultant shall perform the
Services with its own personnel and under the management, supervision, and control of
its own organization unless otherwise approved in advance by the Village in writing. All
subcontractors and subcontracts used by the Consultant shall be acceptable to, and
approved in advance by, the Village. The Village’s approval of any subcontractor or
subcontract shall not relieve the Consultant of full responsibility and liability for the
provision, performance, and completion of the Services as required by this Agreement.
All Services performed under any subcontract shall be subject to all of the provisions of
this Agreement in the same manner as if performed by employees of the Consultant.
For purposes of this Agreement, the term “Consultant” shall be deemed also to refer to
all subcontractors of the Consultant, and every subcontract shall include a provision
binding the subcontractor to all provisions of this Agreement.
D.
Removal of Personnel and Subcontractors. If any personnel or
subcontractor fails to perform the Services in a manner satisfactory to the Village and
consistent with commonly accepted professional practices, the Consultant shall
immediately upon notice from the Village remove and replace such personnel or
subcontractor. The Consultant shall have no claim for damages, for compensation in
excess of the amount contained in this Agreement, or for a delay or extension of the
Time of Performance as a result of any such removal or replacement.
SECTION 5.

CONFIDENTIAL INFORMATION.

A.
Confidential Information. The term “Confidential Information” shall
mean information in the possession or under the control of the Village relating to the
technical, business, or corporate affairs of the Village; Village property; user information,
including, without limitation, any information pertaining to usage of the Village's
computer system, including and without limitation, any information obtained from server
logs or other records of electronic or machine readable form; and the existence of, and
terms and conditions of, this Agreement. Village Confidential Information shall not
include information that can be demonstrated: (1) to have been rightfully in the
possession of the Consultant from a source other than the Village prior to the time of
disclosure of such information to the Consultant pursuant to this Agreement (“Time of
Disclosure”); (2) to have been in the public domain prior to the Time of Disclosure; (3)
to have become part of the public domain after the Time of Disclosure by a publication
or by any other means except an unauthorized act or omission or breach of this
Agreement on the part of the Consultant or the Village; or (4) to have been supplied to
the Consultant after the Time of Disclosure without restriction by a third party who is
under no obligation to the Village to maintain such information in confidence.
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B.
No Disclosure of Confidential Information by the Consultant. The
Consultant acknowledges that it shall, in performing the Services for the Village under
this Agreement, have access, or be directly or indirectly exposed, to Confidential
Information. The Consultant shall hold confidential all Confidential Information and shall
not disclose or use such Confidential Information without the express prior written
consent of the Village. The Consultant shall use reasonable measures at least as strict
as those the Consultant uses to protect its own confidential information. Such
measures shall include, without limitation, requiring employees and subcontractors of
the Consultant to execute a non-disclosure agreement before obtaining access to
Confidential Information.
SECTION 6.

STANDARD OF SERVICES AND INDEMNIFICATION.

A.
Representation and Certification of Services.
The Consultant
represents and certifies that the Services shall be performed in accordance with the
standards of professional practice, care, and diligence practiced by recognized
consulting firms in performing services of a similar nature in existence at the Time of
Performance. The representations and certifications expressed shall be in addition to
any other representations and certifications expressed in this Agreement, or expressed
or implied by law, which are hereby reserved unto the Village.
B. Indemnification. The Consultant shall, and does hereby agree to, indemnify,
save harmless, and defend the Village against all damages, liability, claims, losses, and
expenses (including attorneys' fees) that may arise, or be alleged to have arisen, out of
or in connection with the Consultant’s performance of, or failure to perform, the Services
or any part thereof, or any failure to meet the representations and certifications set forth
in Section 6.A of this Agreement.
C.
Insurance. The Consultant shall provide, at its sole cost and expense,
liability insurance in the aggregate amount of $1,000,000, which insurance shall include,
without limitation, protection for all activities associated with the Services. The
insurance shall be for a minimum of $1,000,000 per occurrence for bodily injury and
$1,000,000 per occurrence for property damage. The Consultant shall cause the
Village to be named as an additional insured on the insurance policy described in this
Section 6.C. Not later than 10 days after the Commencement Date, the Consultant
shall provide the Village with either: (a) a copy of the entire insurance policy; or (b) a
Certificate of Insurance along with a letter from the broker issuing the insurance policy
to the effect that the Certificate accurately reflects the contents of the insurance policy.
The insurance coverages and limits set forth in this Section 6.C shall be deemed to be
minimum coverages and limits, and shall not be construed in any way as a limitation on
the Consultant’s duty to carry adequate insurance or on the Consultant’s liability for
losses or damages under this Agreement.
D.
No Personal Liability. No elected or appointed official or employee of
the Village shall be personally liable, in law or in contract, to the Consultant as the result
of the execution of this Agreement.
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SECTION 7.

CONSULTANT AGREEMENT GENERAL PROVISIONS.

A.
Relationship of the Parties. The Consultant shall act as an independent
contractor in providing and performing the Services. Nothing in, nor done pursuant to,
this Agreement shall be construed: (1) to create the relationship of principal and agent,
employer and employee, partners, or joint venturers between the Village and
Consultant; or (2) to create any relationship between the Village and any subcontractor
of the Consultant.
B.
Conflict of Interest. The Consultant represents and certifies that, to the
best of its knowledge: (1) no elected or appointed Village official, employee or agent has
a personal financial interest in the business of the Consultant or in this Agreement, or
has personally received payment or other consideration for this Agreement; (2) as of
the date of this Agreement, neither Consultant nor any person employed or associated
with Consultant has any interest that would conflict in any manner or degree with the
performance of the obligations under this Agreement; and (3) neither Consultant nor
any person employed by or associated with Consultant shall at any time during the term
of this Agreement obtain or acquire any interest that would conflict in any manner or
degree with the performance of the obligations under this Agreement.
C.
No Collusion.
The Consultant represents and certifies that the
Consultant is not barred from contracting with a unit of state or local government as a
result of: (1) a delinquency in the payment of any tax administered by the Illinois
Department of Revenue, unless the Consultant is contesting, in accordance with the
procedures established by the appropriate revenue act, its liability for the tax or the
amount of the tax, as set forth in Section 11-42.1-1 et seq. of the Illinois Municipal
Code, 65 ILCS 5/11-42.1-1 et seq.; or (2) a violation of either Section 33E-3 or Section
33E-4 of Article 33E of the Criminal Code of 1961, 720 ILCS 5/33E-1 et seq. The
Consultant represents that the only persons, firms, or corporations interested in this
Agreement as principals are those disclosed to the Village prior to the execution of this
Agreement, and that this Agreement is made without collusion with any other person,
firm, or corporation. If at any time it shall be found that the Consultant has, in procuring
this Agreement, colluded with any other person, firm, or corporation, then the
Consultant shall be liable to the Village for all loss or damage that the Village may
suffer, and this Agreement shall, at the Village’s option, be null and void.
D.
Termination. Notwithstanding any other provision hereof, the Village may
terminate this Agreement at any time upon 15 days written notice to the Consultant. In
the event that this Agreement is so terminated, the Consultant shall be paid for Services
actually performed and reimbursable expenses actually incurred, if any, prior to
termination, not exceeding the value of the Services completed, which shall be
determined on the basis of the rates set forth in the Proposal.
E.

Compliance With Laws and Grants.

1.
Compliance with Laws. The Consultant shall give all notices, pay
all fees, and take all other action that may be necessary to ensure that the Services are
provided, performed, and completed in accordance with all required governmental
6
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permits, licenses, or other approvals and authorizations that may be required in
connection with providing, performing, and completing the Services, and with all
applicable statutes, ordinances, rules, and regulations, including, without limitation: any
applicable prevailing wage laws; the Fair Labor Standards Act; any statutes regarding
qualification to do business; any statutes requiring preference to laborers of specified
classes; any statutes prohibiting discrimination because of, or requiring affirmative
action based on, race, creed, color, national origin, age, sex, or other prohibited
classification, including, without limitation, the Americans with Disabilities Act of 1990,
42 U.S.C. §§ 12101 et seq., and the Illinois Human Rights Act, 775 ILCS 5/1-101 et
seq. The Consultant shall also comply with all conditions of any federal, state, or local
grant received by the Village or the Consultant with respect to this Agreement or the
Services. Further, the Consultant shall have a written sexual harassment policy in
compliance with Section 2-105 of the Illinois Human Rights Act.
2.
Liability for Noncompliance. The Consultant shall be solely liable
for any fines or civil penalties that are imposed by any governmental or quasigovernmental agency or body that may arise, or be alleged to have arisen, out of or in
connection with the Consultant's, or any of its subcontractors, performance of, or failure
to perform, the Services or any part thereof.
3.
Required Provisions. Every provision of law required by law to be
inserted into this Agreement shall be deemed to be inserted herein.
F.
Default. If it should appear at any time that the Consultant has failed or
refused to prosecute, or has delayed in the prosecution of, the Services with diligence at
a rate that assures completion of the Services in full compliance with the requirements
of this Agreement, or has otherwise failed, refused, or delayed to perform or satisfy the
Services or any other requirement of this Agreement (“Event of Default”), and fails to
cure any such Event of Default within ten business days after the Consultant’s receipt
of written notice of such Event of Default from the Village, then the Village shall have
the right, without prejudice to any other remedies provided by law or equity, to pursue
any one or more of the following remedies:
1.
Cure by Consultant. The Village may require the Consultant, within
a reasonable time, to complete or correct all or any part of the Services that are the
subject of the Event of Default; and to take any or all other action necessary to bring the
Consultant and the Services into compliance with this Agreement.
2.
Termination of Agreement by Village. The Village may terminate
this Agreement without liability for further payment of amounts due or to become due
under this Agreement after the effective date of termination.
3.
Withholding of Payment by Village. The Village may withhold from
any payment, whether or not previously approved, or may recover from the Consultant,
any and all costs, including attorneys’ fees and administrative expenses, incurred by the
Village as the result of any Event of Default by the Consultant or as a result of actions
taken by the Village in response to any Event of Default by the Consultant.
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G.
No Additional Obligation. The Parties acknowledge and agree that the
Village is under no obligation under this Agreement or otherwise to negotiate or enter
into any other or additional contracts or agreements with the Consultant or with any
vendor solicited or recommended by the Consultant.
H.
Village Board Authority.
Notwithstanding any provision of this
Agreement, any negotiations or agreements with, or representations by the Consultant
to, vendors shall be subject to the approval of the Village Council. For purposes of this
Section 7.H, "vendors" shall mean entities engaged in subcontracts for the provision of
additional services directly to the Village. The Village shall not be liable to any vendor
or third party for any agreements made by the Consultant without the knowledge and
approval of the Village Council.
I.
Mutual Cooperation.
The Village agrees to cooperate with the
Consultant in the performance of the Services, including meeting with the Consultant
and providing the Consultant with such non-confidential information that the Village may
have that may be relevant and helpful to the Consultant’s performance of the Services.
The Consultant agrees to cooperate with the Village in the performance and completion
of the Services and with any other consultants engaged by the Village.
J.
News Releases. The Consultant shall not issue any news releases,
advertisements, or other public statements regarding the Services without the prior
written consent of the Village Administrator.
K.
Ownership. Designs, drawings, plans, specifications, photos, reports,
information, observations, calculations, notes, and any other documents, data, or
information, in any form, prepared, collected, or received from the Village by the
Consultant in connection with any or all of the Services to be performed under this
Agreement (“Documents”) shall be and remain the exclusive property of the Village.
At the Village’s request, or upon termination of this Agreement, the Consultant shall
cause the Documents to be promptly delivered to the Village.
SECTION 8.

GENERAL PROVISIONS.

A.
Amendment. No amendment or modification to this Agreement shall be
effective until it is reduced to writing and approved and executed by the Village and the
Consultant in accordance with all applicable statutory procedures.
B.
Assignment. This Agreement may not be assigned by the Village or by
the Consultant without the prior written consent of the other party.
C.
Binding Effect. The terms of this Agreement shall bind and inure to the
benefit of the Village, the Consultant, and their agents, successors, and assigns.
D.
Notice. All notices required or permitted to be given under this
Agreement shall be in writing and shall be delivered (1) personally, (2) by a reputable
overnight courier, or by (3) by certified mail, return receipt requested, and deposited in
the U.S. Mail, postage prepaid. Unless otherwise expressly provided in this Agreement,
notices shall be deemed received upon the earlier of: (a) actual receipt; (b) one
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business day after deposit with an overnight courier, as evidenced by a receipt of
deposit; or (c) four business days following deposit in the U.S. mail, as evidenced by a
return receipt. By notice complying with the requirements of this Section 8.D, each
party shall have the right to change the address or the addressee, or both, for all future
notices and communications to the other party, but no notice of a change of addressee
or address shall be effective until actually received.
Notices and communications to the Village shall be addressed to, and delivered at, the
following address:
Village of Lake Bluff
40 East Center Avenue.
Lake Bluff, Illinois 60044
Attention: Drew Irvin, Village Administrator
With a copy to:
Holland & Knight LLP
131 S. Dearborn, 30th Floor
Chicago, Illinois 60603
Attention: Peter M. Friedman, Village Attorney
Notices and communications to the Consultant shall be addressed to, and delivered at,
the following address:
GovHR USA
650 Dundee Road, Suite 270
Northbrook, IL 60062
Attention: Heidi Voorhees, President

E.
Third Party Beneficiary. No claim as a third party beneficiary under this
Agreement by any person, firm, or corporation shall be made or be valid against the
Village.
F.
Provisions Severable. If any term, covenant, condition, or provision of
this Agreement is held by a court of competent jurisdiction to be invalid, void, or
unenforceable, the remainder of the provisions shall remain in full force and effect and
shall in no way be affected, impaired, or invalidated.
G.
Time. Time is of the essence in the performance of all terms and
provisions of this Agreement.
H.
Calendar Days and Time. Unless otherwise provided in this Agreement,
any reference in this Agreement to "day" or "days" shall mean calendar days and not
business days. If the date for giving of any notice required to be given, or the
performance of any obligation, under this Agreement falls on a Saturday, Sunday, or
federal holiday, then the notice or obligation may be given or performed on the next
business day after that Saturday, Sunday, or federal holiday.
9
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I.
Governing Laws. This Agreement shall be governed by, construed and
enforced in accordance with the internal laws, but not the conflicts of laws rules, of the
State of Illinois.
J.

Authority to Execute.

1.
The Village. The Village hereby warrants and represents to the
Consultant that the persons executing this Agreement on its behalf have been properly
authorized to do so by its corporate authorities.
2.
The Consultant. The Consultant hereby warrants and represents to
the Village that the persons executing this Agreement on its behalf have the full and
complete right, power, and authority to enter into this Agreement and to agree to the
terms, provisions, and conditions set forth in this Agreement and that all legal actions
needed to authorize the execution, delivery, and performance of this Agreement have
been taken.
K.
Entire Agreement. This Agreement constitutes the entire agreement
between the parties to this Agreement and supersedes all prior agreements and
negotiations between the parties, whether written or oral, relating to the subject matter
of this Agreement.
L.
Waiver. Neither the Village nor the Consultant shall be under any
obligation to exercise any of the rights granted to them in this Agreement except as it
shall determine to be in its best interest from time to time. The failure of the Village or
the Consultant to exercise at any time any such rights shall not be deemed or construed
as a waiver of that right, nor shall the failure void or affect the Village's or the
Consultant's right to enforce such rights or any other rights.
M.
Consents. Unless otherwise provided in this Agreement, whenever the
consent, permission, authorization, approval, acknowledgement, or similar indication of
assent of any party to this Agreement, or of any duly authorized officer, employee,
agent, or representative of any party to this Agreement, is required in this Agreement,
the consent, permission, authorization, approval, acknowledgement, or similar indication
of assent shall be in writing.
N.
Grammatical Usage and Construction. In construing this Agreement,
pronouns include all genders and the plural includes the singular and vice versa.
O.
Interpretation. This Agreement shall be construed without regard to the
identity of the party who drafted the various provisions of this Agreement. Moreover,
each and every provision of this Agreement shall be construed as though all parties to
this Agreement participated equally in the drafting of this Agreement. As a result of the
foregoing, any rule or construction that a document is to be construed against the
drafting party shall not be applicable to this Agreement.
P.
Headings. The headings, titles, and captions in this Agreement have
been inserted only for convenience and in no way define, limit, extend, or describe the
scope or intent of this Agreement.
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Q.
Exhibits. Exhibit A attached to this Agreement is, by this reference,
incorporated in and made a part of this Agreement. In the event of a conflict between
an Exhibit and the text of this Agreement, the text of this Agreement shall control.
R.
Rights Cumulative. Unless expressly provided to the contrary in this
Agreement, each and every one of the rights, remedies, and benefits provided by this
Agreement shall be cumulative and shall not be exclusive of any other rights, remedies,
and benefits allowed by law.
S.
Counterpart Execution. This Agreement may be executed in several
counterparts, each of which, when executed, shall be deemed to be an original, but all
of which together shall constitute one and the same instrument.
IN WITNESS WHEREOF, the Parties have executed this Agreement this 27th
day of March, 2017.
ATTEST:

VILLAGE OF LAKE BLUFF

By:

By:
Village Clerk

Village Administrator

ATTEST:

CONSULTANT

By:

By:

Title:

Its:
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EXHIBIT A
CHIEF OF POLICE RECRUITMENT PROPOSAL
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EXHIBIT B
ASSESSMENT CENTER PROPOSAL
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January 2, 2019
Mr. Drew Irvin
Village Administrator
Village of Lake Bluff
40 East Center St.
Lake Bluff, IL 60044
Dear Mr. Irvin;
Thank you for the opportunity to provide you with a proposal for an Assessment Center for the Chief of
Police position for the Village of Lake Bluff.
Consultants Assigned
Patrick Carey – Vice President
Patrick W. Carey brings over 37 years of public sector management and consulting experience to GovHR
USA. Mr. Carey began a law enforcement career with the Glenview, IL Police Department in 1976, and
rose through the ranks to become Deputy Chief of Police in 1987. In 1996 he was chosen to become the
Chief of Police for Libertyville, IL, and served in that position until retiring in 2010. Mr. Carey joined the
Illinois Law Enforcement Alarm System (ILEAS) in 2010 as the Regional Emergency Planning Coordinator
for the 110 law enforcement agencies in the Illinois counties of Lake, McHenry and northern Cook. He was
promoted to Chief of Staff during his work with ILEAS.
During his career, Pat served on the executive committees and boards of several intergovernmental
agencies and associations, including as President of the Northeastern Illinois Regional Crime Laboratory,
Lake County Chiefs of Police Association, and as Treasurer for the Northern Illinois Police Alarm System
(NIPAS), Secretary for Region 4 of ILEAS, and on the Board of Directors for both the Lake County
Metropolitan Enforcement Group and Central Lake County Law Enforcement Communications Consortium.
He also served on the Illinois Chiefs Association committee to form ILEAS, the statewide law enforcement
mutual aid consortium beginning in 2002, which now includes more than 900 governmental agencies within
Illinois as members and is a continuing effort that remains unique within the United States.
Pat has an undergraduate degree from Northwestern University, majoring in Organizational Behavior, and
a Master of Science from National Louis University (formerly National College of Education). Pat has
participated on the following Assessment Centers:
Community

Position

Date

Glencoe, IL
Eastpointe, MI
Cadillac, MI
Lake Bluff, IL

Finance Director
Director of Public Safety
Director of Public Safety
Finance Director
Deputy Police Chief
Asst. to Village Administrator
Leadership Development

2018
2018
2018 & 2017
2017

Peoria, AZ

2017

630 Dundee Road, Suite 130, Northbrook, Illinois 60062
847.380.3240 Fax: 866.401.3100 GovHRUSA.com
EXECUTIVE RECRUITMENT • INTERIM STAFFING • MANAGEMENT AND HUMAN RESOURCE CONSULTING
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Michael J. Earl – Senior Vice President
Michael J. Earl is a Senior Vice President at GovHR USA. Mike has over 30 years of local government
management experience. He spent most of his public-sector career with the Village of Wilmette, IL where
he served for 18 years first as Assistant Village Manager and then as its Village Manager from 2000-2008.
Mike also worked as the Director of Human Resources in the City of Des Plaines, IL an organization of over
325 employees with six employee unions. Mike also served as the Director of Community Services for the
Village of Lake Zurich, IL where he was responsible for the operations of Public Works and Building, Zoning,
Planning and Engineering.
Throughout his career, Mike served in several leadership positions with various intergovernmental agencies
and special purpose entities including President of Northeastern Illinois Public Safety Training Academy
(NIPSTA), Chair of the Municipal Insurance Cooperative Agency (MICA), and Chair of the Strategic Plan
Committee for the Intergovernmental Personnel Benefit Cooperative (IPBC). Mike Earl is a Past President
of the Illinois Association of the Metropolitan Managers and the Illinois Association of Municipal
Management Assistants.
Mike holds a Bachelor’s Degree in Political Science and a Master’s Degree in Public Administration both
received from Northern Illinois University, and is a Senior Certified Professional through the Society of
Human Resource Management (SHRM-SCP). Mike has participated in the following assessment centers:
Community

Position

Date

Eastpointe, MI
Cadillac, MI
Lake Bluff, IL

Director of Public Safety
Director of Public Safety
Finance Director
Deputy Police Chief
Asst. to Village Administrator
Leadership Development

2018
2018 & December 2017
2017

Peoria, AZ

2017

SCOPE OF WORK
Project Approach
GovHR will develop and perform an Assessment Center (AC) for up to five candidates. GovHR consultant
will prepare all the related documents and scoring sheets for up to three (3) exercises in one day - not
including the written assignment. To assure a high level of reliability, AC’s developed by GovHR USA
include several considerations for design and application:
•
•
•
•
•

Review of organizational structure and job description(s) for the position to be assessed
Selection of exercises based on potential to elicit essential work-related performances (additional
information below)
Collaboration with Village staff to include and/or modify exercise elements for relevance to current
organizational and community needs
Exercise evaluation scoring method which allows assessor to individually rate each candidate on
each exercise.
GovHR USA recommends concluding an AC with a collective debriefing of assessors and
observers, opportunities to share observations and presentation of participant scoring

The specific exercises will be determined after consultation with Village staff and presented in draft form in
advance of the AC. Below is a list of exercises that can be used for this AC:
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•
•

•

•

•

•

In-Basket Exercise and presentation. Designed to evaluate demonstrated comprehension,
judgment, decision-making, organization and planning, perception and analytical ability
Written Assignment (completed and submitted ahead of the AC). May be assigned as a basis for
oral presentation during the AC. Topic is frequently determined by the client to address a
practical issue, and the assignment is evaluated on content, analytical ability, organization and
general writing skills
Oral Presentation with or without AV support. Designed to measure the general impression given
by each participant, perception and analytical ability, organization and verbal communication skill.
This exercise is typically assigned in advance of the Assessment Center with the focus on skill
sets related to research and technology
Public (Community) Presentation to civic or interest group with Q & A. Same measures as Oral
presentation (above) and demonstrate knowledge and skill for dealing immediately with questions
on related topics
Role Playing: Employee issues, angry citizen, other scenarios. Designed to test participants'
ability to effectively deal with the challenges of one-on-one situations. May include topics of
employee performance or discipline, citizen complaints or other practical situations as desired by
the client
Structured Interview. Designed to provide measures on communication skill, the general
impression desired for the position under assessment, logic and understanding of topics of each
interview question, and ability to engage the interviewers

Assessor
We will assist and/or recommend the selection of three (3) professionals from outside the organization to
serve as Assessors in evaluating the strengths and weaknesses of the candidates. Unless the Village
secures volunteer Assessors, each assessor typically receives a $500 stipend from the Village.
Village Resources
In addition to the $500 stipend mentioned above, the Village is asked to provide a large meeting room (ex.
Council Chambers) for candidate presentations to the Assessors, and another meeting room to serve as a
gathering area for the candidates. On the day, the Village is asked to provide a continental breakfast and
lunch for the candidates, consultants and assessors.
Assessment Center Professional Fee: $6,000 plus expenses. Expenses are estimated not to exceed
$600 and include printing of all documents, and travel, meals and accommodations for the GHR facilitators.
Note: The Village will be responsible for assessor stipends and any associated expenses.
This fee includes the development and preparation of the Assessment Center materials and the fees for
the Consultants to attend as the facilitator. It assumes no more than five candidates and that the exercises
will be conducted on one day. The cost also includes a written report outlining the findings of the
Assessment Center as reported by the Assessors.
References
Project:

Village of Glencoe, Illinois – Finance Director – 2018

GovHR USA conducted an Assessment Center for the Village of Glencoe in 2018. Exercises included prewriting, in-basket, oral presentation and structured interview for three candidates.
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Reference Contact:

Project:

Philip Kiraly, Village Manager
675 Village Court
Glencoe, IL 60022
847-835-4114
philipk@villageofglencoe.org

City of Eastpointe, Michigan – Director of Public Safety – 2018

GovHR USA conducted an Assessment Center for the City of Eastpointe in 2017. Exercises included prewriting, oral presentation, in-basket and role-playing exercise for four candidates.
Reference Contact:

Randy Altimus, Assistant City Manager
23200 Gratiot Avenue
Eastpointe, MI 48021
586-445-3661
raltimus@eastpointecity.org

GovHR requests 45 days lead time to begin preparation for the Assessment Center.
GovHR embraces a professional process of integrity, trust, and respect toward all parties involved in this
assignment and a commitment toward meeting the expressed needs and desires of our Client. Our goal is
for the client to be completely satisfied with the process.
If you have any questions, please contact Michael Earl, Senior Vice President at 224-261-8366 or
mearl@govhrusa.com.
Thank you for the opportunity to present this proposal.
Sincerely,

Heidi J. Voorhees
President
GovHR USA
ACCEPTED BY THE VILLAGE OF LAKE BLUFF, ILLINOIS
BY:
TITLE:
DATE:

VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 13

Subject:

AN ORDINANCE AMENDING THE LAKE BLUFF MUNICIPAL CODE
REGARDING HISTORIC PRESERVATION

Action Requested:

ADOPTION OF THE ORDINANCE (Roll Call Vote)

Originated By:

VILLAGE ATTORNEY

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
The preservation of historically, culturally, and architecturally significant residential properties in the Village is
necessary to maintain the essential character of the Village and to protect the value of properties in the Village.
The Village desires to promote the preservation of older homes while ensuring that homeowners are provided
flexibility to adapt all homes to the changing needs of families and the community.
On February 12, 2001, the Lake Bluff Board of Trustees adopted the Village's Historic Preservation Ordinance
as Ordinance No. 2001-03, which amended the Lake Bluff Municipal Code to provide a set of regulations for
the designation and protection of landmarks within the Village ("Historic Preservation Ordinance"). The
Historical Preservation Ordinance has been amended several times since its adoption in 2001 to make the
preservation of landmarks within the Village more efficient and to better advance the Village’s goals. The
proposed amendments are recommended to make the process for designating a property as a landmark more
efficient and to add additional clarity to the Lake Bluff Municipal Code.
The Board considered first reading of this ordinance at its November 26, 2018 meeting and discussed the
ordinance at length at its December 10, 2018 meeting. Based on Board member comments at the December
meeting and additional research by Staff, a new Demolition Site Management Plan submittal requirement has
been incorporated into the ordinance. Specifically, the new section of the ordinance states that an applicant
seeking a demolition permit will need to provide a Hazardous Construction Materials Remediation Plan (for
asbestos, lead-based paint, and creosote treated materials) and a demolition schedule to enable inspection of
demolition activities when Hazardous Construction Materials are believed/known to be disturbed, removed or
remain during construction. Including this requirement reflects industry best-practices to ensure public health.
Reports and Documents Attached:
1. An Ordinance Amending the Historic Preservation Regulations, and
2. December 10, 2018 PowerPoint Presentation by Village Attorney Peter Friedman Regarding the
Proposed Amendments the Lake Bluff Municipal Code Regarding Historic Preservation.
Village Administrator’s Recommendation:
Date Referred to Village Board:

Adoption of the Ordinance.
1/14/2019

ATTACHMENT 1

ORDINANCE NO. 20182019-___

AN ORDINANCE AMENDING THE LAKE BLUFF MUNICIPAL
CODE REGARDING HISTORIC PRESERVATION

Passed by the Board of Trustees, _______, 20182019
Printed and Published, ________, 20182019

Printed and Published in Pamphlet Form
by Authority of the
President and Board of Trustees
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS

I hereby certify that this document
was properly published on the date
stated above.

Village Clerk

ORDINANCE NO. 20182019-____
AN ORDINANCE AMENDING THE LAKE BLUFF MUNICIPAL
CODE REGARDING HISTORIC PRESERVATION
WHEREAS, the Village of Lake Bluff is a community with a rich historical,
cultural, and architectural character that is unique among Northern Illinois communities; and
WHEREAS, the preservation of historically, culturally, and architecturally
significant residential properties in the Village is necessary to maintain the essential character
of the Village and to protect the value of properties in the Village; and
WHEREAS, the Village desires to promote the preservation of older homes while
ensuring that homeowners are provided flexibility to adapt all homes to the changing needs of
families and the community; and
WHEREAS, on February 12, 2001, the Lake Bluff Board of Trustees adopted the
Village's Historic Preservation Ordinance as Ordinance No. 2001-03, which amended the Lake
Bluff Municipal Code to provide a set of regulations for the designation and protection of
landmarks within the Village ("Historic Preservation Ordinance"); and
WHEREAS, the Historical Preservation Ordinance has been amended since its
adoption in 2001 to make the preservation of landmarks within the Village more efficient and to
better advance the Village’s goals; and
WHEREAS, the Village Board of Trustees has determined that further
amendments to the Historical Preservation Ordinance are desirable to make the process for
designating a property as a landmark more efficient and to add additional clarity to the Lake
Bluff Municipal Code; and
WHEREAS, the President and Board of Trustees have determined that it would
be in the best interest of the Village to amend the Lake Bluff Municipal Code as set forth in this
Ordinance;
NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF
TRUSTEES OF THE VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS, AS FOLLOWS:
Section 1.

Recitals.

The foregoing recitals are incorporated herein as the findings of the Lake Bluff
Board of Trustees.
Section 2.

Amendment to Section 9-1-18.

Section 18, entitled “Demolitions,” of Chapter 1, entitled “Administration and
Enforcement,” of Title 9, entitled "Building Regulations," of the Lake Bluff Municipal Code, as
amended, is hereby amended to hereafter be and read as follows:
“9-1-18: DEMOLITIONS:
A.

Definition: For the purposes of this section, "demolition" shall mean any
act or process within the control of the owner of any building or structure
that: 1) results in a change to the footprint of the building or structure; 2)
removes or destroys the structure or building; 3) removes, destroys, or

otherwise involves construction activity impacting one thousand (1,000)
square feet or more of the interior of the structure or building; or 4)
removes or destroys fifty percent (50%) or more of the "gross floor area",
as defined in section 10-1-2 of this code, of the structure or building.
B.

Demolition Permit Required: A demolition permit from the building
commissioner shall be required for all demolitions.

C.

Demolition Site Management Plan:
1.

2.

D.

Principal Buildings And Structures:
a.

For demolitions of up to and including five hundred (500) square
feet of the gross floor area of a principal building or structure, the
applicant shall submit a demolition site management plan as part
of the demolition permit application if the building commissioner
determines that a plan is necessary to adequately monitor and
regulate the specific demolition.

b.

For demolitions of five hundred one (501) square feet or more of
the gross floor area of a principal building or structure, the
applicant shall submit a demolition site management plan as part
of the demolition permit application.

Accessory Buildings And Structures:
a.

A demolition site management plan is not required for demolitions
of one hundred fifty (150) square feet or fewer of gross floor area
of an accessory building or structure.

b.

For demolitions of one hundred fifty one (151) square feet up to
and including five hundred (500) square feet of the gross floor
area of an accessory building or structure, the applicant shall
submit a demolition site management plan as part of the
demolition permit application if the building commissioner
determines that a plan is necessary to adequately monitor and
regulate the specific demolition.

c.

For demolitions of five hundred one (501) square feet or more of
the gross floor area of an accessory building or structure, the
applicant shall submit a demolition site management plan as part
of the demolition permit application.

Demolition Site Management Plan; Approval; Content: The required demolition
site management plan shall be reviewed and approved by the building
commissioner prior to the issuance of any demolition permit. Every demolition
site management plan shall, at a minimum, include the following, unless
determined unnecessary by the building commissioner:
1.

A scaled sketch plan map of the site depicting the structure, or portion
thereof, to be demolished;
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E.

2.

A depiction of the on site access routes for vehicles, equipment, and
personnel;

3.

A depiction of the on site location of dumpsters or other waste containers,
construction fencing, public and private utilities, and stormwater
management fencing or other stormwater management devices;

4.

A description of dust control measures to take place during structure
removal, other demolition activities, and any other significant dust
generating activities;

5.

A tree survey showing the location and size of trees, as described in
section 10-11-3 of this code, on the site and the proposed location for
tree protection fencing, if necessary;

6.

A description of off site access routes and the location of parking for
demolition equipment, hauling trucks, crew member vehicles, and
additional equipment;

7.

A description of site specific measures or features, not otherwise required
in subsections D1 through D6 of this section, proposed to minimize
adverse impacts of the proposed demolition activities on neighboring
properties, public facilities, and public and private utilities and property;

87.

A description of any other measures specifically required by the building
official to reasonably minimize adverse impacts of the demolition activities
on neighboring properties, public facilities, and public and private utilities
and property; and

98.

A restoration plan and schedule for repairing and restoring, to village
standards, any public property, streets, sidewalks, rights of way,
parkways, utilities, and any private property, utilities, and structures
impacted or damaged by, or as a result of, the proposed demolition
activities.; and

9.

Whenever an applicant reasonably believes or knows that a
demolition will include the disturbance of, or removal of, asbestos
containing materials, lead based paint, or creosote treated materials
(collectively, “Hazardous Construction Materials”), the applicant
must submit a Hazardous Construction Materials remediation plan
that shall (i) identify all known or anticipated Hazardous
Construction Materials, (ii) if the Hazardous Construction Materials
are to remain on the property, details on the measures the applicant
will undertake to avoid the disturbance of, or removal of, such
Hazardous Construction Materials, or (iii) if the Hazardous
Construction Materials are to be removed, details on how the
applicant will safely remove such Hazardous Construction
Materials.

Demolition Permit Fees: The fees for demolition permits required pursuant to this
section shall be those established and listed in section 1-12-3 of this code.
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F.

Successive Demolitions Are Cumulative: All demolition activities taking place on
a single site within any consecutive thirty six (36) month period shall be deemed
cumulative for the purposes of determining the required permits, plans, and fees
under this section, unless the building commissioner determines in writing that
such demolition activities are the result of unforeseeable circumstances.

G.

Deposit Required: A cash deposit or surety bond shall be submitted along with
the demolition permit application. The delivery, use, and disposition of all
deposits or surety bonds required under this section shall be governed by
section 7-1-4 of this code, provided, however, that no deposit or surety bond
shall be returned prior to the satisfactory completion of the demolition, as
determined by the building commissioner.

H.

Significant Demolition Applications:
1.

Definition: A "significant demolition application" shall be any application
for a demolition permit that: a) proposes to destroy or remove, in whole or
in part, at least fifty percent (50%) of the gross floor area of a structure or
building originally constructed fifty (50) years or more prior to the date on
which the building official deems the application complete ("application
completion date"), and b) that proposes, in whole or in part, to destroy,
alter, or otherwise change the exterior elements or appearance of the
structure or building.

2.

Historic Preservation Commission: Prior to the submission of a
significant demolition application, a property owner or his or her
contractor or agent must submit a letter of intent to the Village
notifying the building commissioner that the property owner desires
to engage in a significant demolition (“Demolition LOI”), which
Demolition LOI shall include: (i) an existing site plan of the property;
(ii) a brief description of any buildings or structures on the property
proposed to be demolished, and (iii) photographs of the property,
which shall include a photograph of the Property from all streets
adjacent to the Property.
All significant demolition applications
Demolition LOIs shall be submitted to the historic preservation
commission within ten (10) days after the application completion date
receipt by the building commissioner. This Section 9-1-18.H.2 shall
not apply to: (x) any property or site that has been designated a
landmark by the village board, or (y) a property on which any
landscaping, structure, building, or any part thereof, has been
designated a landmark by the village board.

3.

Application Completion; Utilities: No significant demolition application
shall be deemed complete unless and until the application meets the
requirements of this title including, but not limited to, the payment of all
applicable fees and the submission of any site management plan and
deposit required by this title. A significant demolition application may be
deemed complete by the building official prior to receipt by the village of
disconnection notices from providers of utilities to the structure or
building; provided, however, that no permit to demolish or remove a
structure shall be issued until receipt by the village of all required
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disconnection notices from providers of utilities to the structure or
building.
4.

Gross Floor Area: For the purposes of this section, the term "gross floor
area" shall be as defined in section 10-1-2 of this code.

5.

Historic Preservation Commission Review:
a.

Ninety Day Review Period: The historic preservation
commission shall have ninety (90) days after the
application completion date the building commissioner
receives a Demolition LOI for a property, building, or
structure not already designated a landmark by the
village board to receive applications for landmark
nominations for the building or structure that is the subject
of the significant dDemolition application LOI. Nomination
applications shall be filed pursuant to the historic
preservation procedures contained in this title.

b.

Extension Of Ninety Day Review Period: Prior to the
expiration of the ninety (90) day period, the historic
preservation commission may, in its sole discretion, extend
the time period for receipt of nominations up to an
additional thirty (30) days, for a total review period not to
exceed one hundred twenty (120) days after the
application completion date. In the event the historic
preservation commission extends its review beyond the
ninety (90) day period, the village shall provide notice of
the extension to the owner of the structure or building that
is subject to the significant demolition application
Demolition LOI for a significant demolition.

c.

Early Termination Of Review Period: Notwithstanding
subsections H5a and H5b of this section, the nomination
period for the historic preservation commission’s
receipt of a nomination shall be deemed to have
terminated if:

d.

(i)

Tthe commission shall terminates its review at any
time in the event because it determines that the
building or structure that is the subject of the
Demolition LOI for a significant demolition
significant demolition application does not satisfy
the landmark designation criteria set forth in the
historic preservation ordinance.; or

(ii)

The village board designates a property, site,
landscaping, structure, building, or any part
thereof, as a landmark.

Posting Of Signage Regarding Review: Within five (5)
days after the Demolition LOI for a significant
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demolition is received by the building commissioner
for a property, building, or structure that has not
already been designated a landmark by the village
board application completion date, the village shall cause
signage to be displayed at the building or structure which
is the subject of the significant demolition application
including the following information: 1) that a Demolition
LOI for a significant demolition significant demolition
application has been received for the building or structure;
2) that the historic preservation commission is conducting
a review period to allow for the submission of an
application for designation of the building or structure as a
village landmark, and 3) the date, time and location of the
meeting(s) at which public comment will be heard by the
historic preservation commission concerning the
demolition of the building or structure and any
application(s) received by the village for designation of the
building or structure as a village landmark.
6.

7.

Permits For Significant Demolitions: Except as provided in
subsection H7 of this section with regard to public safety
emergency permits, a permit for a significant demolition
application shall not be issued, until:
a.

The latter of: 1) the expiration of the period of time for
receipt of a landmark nomination application by the historic
preservation commission as set forth in subsection H5a of
this section, or 2) the final disposition of a landmark
nomination received by the historic preservation
commission pursuant to this title during the landmark
nomination period; or

b.

The historic preservation commission, pursuant to
subsection H5c of this section, determines that the
building or structure does not satisfy the landmark
designation criteria set forth in this title.; or

c.

A property or site, or a property on which any
landscaping, structure, or building, or any part
thereof, is designated a landmark by the Village Board,
upon such designation the issuance of demolition
permit shall be governed by section 9-14-6 of the
village code, and subsections 9-1-18.H.2, 9-1-18-H.5,
and 9.1-18.H.6 of the village code shall not apply.

Emergency Permit: A demolition permit may be issued by the
building official upon the building official's determination that
demolition of the building or structure is necessary to eliminate or
prevent a threat to public safety. If the building official makes that
determination on a significant demolition application, the
application shall not be submitted to the historic preservation
commission as otherwise required by this section and the
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permitting requirements of subsection H6 of this section shall not
apply.
I.

Demolition Schedule: An applicant who receives a demolition permit
(other than an emergency demolition permit) and was required to submit a
demolition site management plan to obtain such permit pursuant to
section 9-1-18.H of this code must provide a demolition schedule to the
Building Commissioner at least 48 hours prior to engaging in any
demolition activity pursuant to the permit. In the event that such schedule
changes, the applicant must provide an updated schedule to the Building
Commissioner as soon as practicable to enable the Building
Commissioner or his or her designee the opportunity inspect the property
while demolition activities are in progress.”
Section 3.

Amendment to Section 9-14-6.

Section 6, entitled “Advisory Review,” of Chapter 14, entitled “Historic
Preservation,” of Title 9, entitled "Building Regulations," of the Lake Bluff Municipal Code, as
amended, is hereby amended to hereafter be and read as follows:
“9-14-6: Advisory Review:
A.

B.

Review Required; Exemptions:
1.

Unless expressly exempted herein, no permits for the alteration,
demolition, or any other physical modifications of a landmark may
be issued by the village without the commission conducting an
advisory review in accordance with the procedures and criteria
specified in this section.

2.

An advisory review shall not be required in connection with:
a.

A certified landmark for which a certificate of
appropriateness is required pursuant to section 9-14-8 of
this chapter;

b.

Permit applications not involving any alteration to or
demolition of the exterior architectural appearance of a
landmark; or

c.

Permits necessary to comply with a lawful order of the
village, including, without limitation, any permit necessary
to correct what is determined by the building commissioner
to be an immediate health or safety problem; provided,
that such order expressly exempts the alteration or
demolition from the advisory review procedure; and
provided further, that such order may be made subject to
appropriate conditions to advance the purpose and goals
of this chapter.

Procedure:

Additions are bold and double-underlined; deletions are struck through.

- 7-

1.

Initiation: Within five (5) days after the filing of any Demolition
LOI, as defined in Section 9-1-18.H.2 of this code or permit
application for the alteration, demolition, or any other physical
modifications of a landmark (the "proposed work"), the building
commissioner shall advise the applicant of the required advisory
review and shall forward a copy of such Demolition LOI or
application, together with plans pertaining thereto, if any, to the
commission.
In the event that a property owner had
previously submitted a Demolition LOI to the village in
accordance with Section 9-1-18.H.2 of this code, the
Demolition LOI shall not be deemed to be filed for purposes
of this subsection unless and until the property owner
resubmits such Demolition LOI or a new Demolition LOI to
the village.

2.

Advisory Review Conference: Upon receipt of a Demolition LOI
or an application from the building commissioner, the commission
shall consider the extent to which the proposed work may be
consistent or inconsistent with the purpose and goals of this
chapter and the criteria described in subsection C of this section.
If the commission determines that the proposed work is
inconsistent with the purpose and goals of this chapter, the
commission shall request a conference with the permit applicant.
The commission shall transmit its concerns and recommendations
to the permit applicant at the time such request is made, and the
commission and the permit applicant shall use such conference to
reach a mutually satisfactory resolution of the commission's
concerns. If the commission determines, either with or without a
conference, that the proposed work will not be inconsistent with
the purpose and goals of this chapter, the commission shall
inform the building commissioner of such determination, and the
application shall be evaluated strictly on its merits under all other
village building codes and regulations.

3.

Time For Review: Except as provided in subsection B4 of this
section, no sooner than one hundred twenty (120) days after filing
a Demolition LOI an application for a demolition permit for a
landmark, and no sooner than thirty five (35) days after filing an
application for a permit to undertake any other alteration, or other
physical modifications to a landmark, a permit applicant may
notify the commission and building commissioner in writing that it
no longer intends to participate in the advisory review process;
provided, that the permit applicant has attended an advisory
review conference with the commission during that one hundred
twenty (120) day period. Upon receipt of such notice, and
notwithstanding any determination of the commission, the building
commissioner shall evaluate the application strictly on its merits
under all other village building codes and regulations.

4.

Extension Of Time For Advisory Review:
a.

If a permit applicant is unable to attend or fails to attend an
advisory review conference, the advisory review period will
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be extended for such time as is necessary for the permit
applicant to schedule and attend an advisory review
conference with the commission or its designated
representatives.
b.

In addition to any other extension, upon request of the
commission and written notice to the permit applicant, the
village board may consider and grant an extension, not
exceeding an additional thirty (30) days, of the time for an
advisory review of an application for alteration, demolition,
or any other physical modifications of a landmark, if the
board determines that the commission's efforts to preserve
a landmark will promote the public welfare without causing
undue hardship on the permit applicant.

5.

Other Laws And Regulations: Except to the extent specifically and
clearly in conflict with the provisions of this chapter, the advisory
review process shall not negate, modify, or supersede any other
village building codes and regulations or other applicable law.

6.

Posting Of Signage: Within five (5) days of the commission's
request for an advisory review conference regarding the proposed
work for a landmark, the building commissioner shall cause
signage to be posted at the landmark or historic structure
including the following information: a) that the village has received
a permit application for the proposed work; b) that the commission
is conducting an advisory review conference regarding the
proposed work; and c) the date, time and location of the
meeting(s) of the commission during the advisory review period.
*

Section 4.

*

*”

Effective Date.

This Ordinance will be effective upon passage by the Board of Trustees of the
Village of Lake Bluff in the manner required by law and publication in pamphlet form in the
manner required by law.
[SIGNATURE PAGE FOLLOWS]
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PASSED this ___ day of __________, 2018,2019, by vote of the Board of Trustees of the
Village of Lake Bluff, as follows:
AYES:
NAYS:
ABSTAIN:
ABSENT:
APPROVED this ___ day of ________, 2018.2019.
Village President
ATTEST:
Village Clerk
FIRST READING:

_______________________

SECOND READING:
PASSED:
APPROVED:

________________________

PUBLISHED IN PAMPHLET FORM: _________________
#61873220_v34
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ATTACHMENT 2

Second Reading of an Ordinance
Amending the Lake Bluff
Municipal Code Regarding
Historic Preservation
Item # 15
Lake Bluff Village Board
December 10, 2018 Meeting

Overview
• Current Historic Preservation Protections
• General Summary of the Amendments
• Detailed Explanation of the Amendments
• Questions & Answers

Current Historic Preservation Protections
Significant
Demolition Review
All residences 50
years or older
Up to 120 days
review
Provides opportunity
for landmark
application

Landmark
(Advisory Review)
Up to 150 days
review of significant
demolitions
Up to 65 days review
for alterations to a
landmark
Provides review
opportunity where
work is inconsistent
with preservation

Certified
Landmark
Requires owner
consent to certify
Reasons to approve
proposed work:
• Appropriate
• Economic hardship

Can deny changes;
not just delay

Summary
1. Align the submission requirements for the HPC review of a
significant demolition of a non-landmarked property with the
information needed to consider the landmarking of a property.
2. Clarify….
 The purpose and process for landmark review is distinct from
the purpose and process for obtaining a demolition permit.
 A property that is already landmarked is not required to again
go through the 90-day landmark nomination process.
 The advisory review period of landmarked property does not run
simultaneously with the nomination period.

Clarification: Amendment #1 to Subsection 9-118.D
Clarifies that the Building Commissioner may waive a requirement if
requirement is not necessary under the circumstances.
1. Building Commissioner already has this authority.
2. The amendment makes this authority more explicit.
3. The amendment also strikes the “if necessary” language in subsection D.5
because it becomes unnecessary due to the amendment made at the
beginning of the subsection.

Clarification: Amendment #2 to Subsection 91-18.D
Strikes subsection D.7, which required a “description of site specific
measures or features, not otherwise required” by the other provisions
of the subsection.
1. Requirement is Unclear & Redundant

2. Building Commissioner already has this Authority

Alignment: Amendments to Subsection 9-118.H
1. Presently, most of the information an applicant is required to
submit is irrelevant (e.g. the location of on-site portable toilets,
dumpsters, and fencing is not relevant to whether a property
should be landmarked).
2. Current requirements are costly for applicants to satisfy, and the
expense may be unnecessary if the property is landmarked and
saved.
3. The current requirements also may be counterproductive to the
interests of historic preservation because they force a property
owner to fully invest in the demolition process before engaging in
the advisory review process designed to avoid demolition.

Alignment: Amendments to Subsection 9-118.H
Applicant provide only the information that would be relevant to the
HPC’s consideration:
 A letter of intent expressing a desire to engage in a significant demolition
 Site plan of the property that shows all buildings and structures to be
demolished, the location and size of all existing buildings and structures that
are to remain on the site, and all finished grades, stormwater drainage
structures, and swales to drain the site on completion of the demolition work;
 A description of the buildings or structures to be demolished; and
 Photographs of the property.

Alignment: Amendments to Subsection 9-118.H
These proposed Amendments…
• DO NOT alter the requirement that a complete demolition application
be provided prior to obtaining a permit.
• Clarify the Village’s historical interpretation of the Code by more
explicitly providing that while a landmarked property is subject to
advisory review pursuant to Section 9-14-6, an owner is not required
to go back through the 90-day landmark nomination period.
• Clarify that the 90-day nomination period does not continue to run
once a property is landmarked (consistent with the Village’s prior
interpretation of the Village Code and addresses ambiguities).

Clarification: Amendments to Section 9-14-6
Applicant for a significant demolition permit must take an affirmative
act to refile for a demolition permit if a property is landmarked.
• Consistent with Village’s previous interpretations of the Village Code and
past practice.
• Requires an applicant with a landmarked property to reconsider and affirm
desire to demolish a landmark; and
• Clarifies that the advisory review period does not begin when the significant
demolition LOI is submitted for a non-landmarked property (only after the
owner re-affirms their intent to proceed with the demolition application after
it has been landmarked)

Questions & Answers

VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 14

Subject:

AN ORDINANCE AMENDING THE LAKE BLUFF ZONING REGULATIONS
TO CREATE A RECREATIONAL, INSTITUTIONAL, AND OPEN SPACE (RIO)
DISTRICT

Action Requested:

FIRST READING APPROVAL (Voice Vote)

Originated By:

JOINT PLAN COMMISSION AND ZONING BOARD OF APPEALS (“PCZBA”)

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
Since January 2017, the Plan Commission and Zoning Board of Appeals (“PCZBA”) has studied recreational,
institutional, and open space (“RIO”) uses within the Village as recommended by the 1997 Comprehensive
Plan. After consultation with affected agencies and considerable public outreach, the PCZBA unanimously
recommended the Village Board establish a new zoning district, the RIO District, and impose upon it an
entirely new set of development regulations.
This is one of three ordinances necessary to implement the RIO District:
1. Establish the RIO district (text amendment)
2. Rezone properties into the RIO district (map amendment)
3. Establish fees for RIO development processes (fee schedule amendment)
This ordinance will establish the RIO District and its development regulations. Staff will present the
regulations at the Village Board’s Monday night meeting. The critical piece of the regulations is a new review
process, RIO Development Plan Review. A unique challenge in drafting the regulations was the need to
address already developed sites that range in size from less than an acre to over 100 acres. Rather than try to
write regulations that account for every existing circumstance, the PCZBA has designed the RIO District to
create regulatory flexibility for applicants through the same process that provides community review.
An applicant asks to establish a RIO Development Plan when a change is proposed, which authorizes five
years of development including any deviations necessary from the text of the Zoning Regulations. The Plan
forms the foundation for subsequent phases or changes to be reviewed by the Architectural Board of Review
in the same manner that changes proposed by an ordinary business are reviewed. The Village Board has the
opportunity to confirm that changes recommended by the Architectural Board of Review conform to the
approved RIO Development Plan. Every process is aligned to use the same materials and eliminate
redundancy while preserving oversight.
Reports and Documents Attached:
1. Subject Ordinance; and,
2. PCZBA Staff Memo Dated December 14, 2018 and attachments.
PCZBA’s Recommendation:

Approval of the Ordinance.

Village Administrator’s Recommendation:

Approval of the Ordinance.

Date Referred to Village Board:

1/14/2019

ATTACHMENT 1

ORDINANCE NO. 2019-___

AN ORDINANCE AMENDING THE LAKE BLUFF ZONING REGULATIONS TO CREATE
A RECREATIONAL, INSTITUTIONAL, AND OPEN SPACE (RIO) DISTRICT

Passed by the Board of Trustees, _____________, 2019
Printed and Published, _____________, 2019

Printed and Published in Pamphlet Form
by Authority of the
President and Board of Trustees
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS

I hereby certify that this document
was properly published on the date
stated above.

Village Clerk

ORDINANCE NO. 2019-___
AN ORDINANCE AMENDING THE LAKE BLUFF ZONING REGULATIONS TO CREATE
A RECREATIONAL, INSTITUTIONAL, AND OPEN SPACE (RIO) DISTRICT
WHEREAS, the Village is a home rule municipal corporation in accordance with
Article VII, Section 6(a) of the Constitution of the State of Illinois of 1970; and
WHEREAS, Title 10 of the Lake Bluff Municipal Code, as amended (“Zoning
Regulations”) establishes, among other things, zoning districts and procedures for zoning
approvals for land within the Village; and
WHEREAS, the Zoning Regulations currently allow recreational, institutional, and
open space uses (“RIO Uses”) as special uses within the Village’s “C-E” Country Estate
Residence District, “E-1” Estate Residence District, “E-2” A-A-A-A Residence District, “R-1” A-AA Residence District, “R-2” A-A Residence District, “R-3” A Residence District, “R-4” B
Residence District, “R-5” C Residence District, and “R-6” D Residence District (collectively, the
“Residence Districts”); and
WHEREAS, before land in the Village may be used for the RIO Uses, a special
use permit to allow one of the RIO Uses in the Residence Districts is required to be applied for
and approved by the Board of Trustees in accordance with the current Zoning Regulations
(“RIO Special Use Permit Requirement”); and
WHEREAS, the RIO Special Use Permit Requirement currently places on the
RIO Uses in the Village: (i) a procedural burden as a result of its drawn-out application and
approval process; and (ii) a practical burden as a result of the zoning requirements for the
Residence Districts being more tailored for residential uses than RIO Uses; and
WHEREAS, to lessen the burdens on owners desiring to use their land for RIO
Uses, and to lead to more efficient land use in the Village, the Village desires to amend the
Zoning Regulations to: (i) eliminate the RIO Special Use Permit Requirement in certain zoning
districts; (ii) create a new “RIO” Recreation, Institutional, and Open Space District dedicated
exclusively to RIO Uses (“RIO District”), which RIO District would provide more appropriate
zoning, bulk, and use regulations for RIO Uses; and (iii) provide a more efficient procedure for
changes to property in the RIO District (collectively, “Proposed Amendments”); and
WHEREAS, the Village’s Joint Plan Commission and Zoning Board of Appeals
(“PCZBA”), pursuant to proper notice, conducted a public hearing to consider the Proposed
Amendments on December 19, 2018, pursuant to Section 10-2-9.D.2 of the Zoning Regulations;
and
WHEREAS, at the close of the public hearing, pursuant to Section 10-2-9.D.3 of
the Zoning Regulations, the PCZBA recommended that the Village Board approve the Proposed
Amendments as set forth in this Ordinance; and
WHEREAS, the Board of Trustees has determined that adoption of the Proposed
Amendments as set forth in this Ordinance is in the best interests of the Village;
NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF
TRUSTEES OF THE VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS, as follows:
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Section 1.

Recitals.

The foregoing recitals are incorporated herein as the findings of the President
and Board of Trustees.
Section 2.

Public Hearing.

A public hearing on the Proposed Amendments was duly advertised on or before
December 4, 2018 in the Lake County Daily Herald. The public hearing was held by the PCZBA
on December 19, 2018, and the PCZBA recommended that the Board of Trustees adopt the
Proposed Amendments.
Section 3.

Amendment to Section 10-13-3 of the Zoning Regulations

Pursuant to Section 10-2-9 of the Zoning Regulations, Section 10-13-3, entitled
"Zoning Use Table," of the Zoning Regulations is hereby amended as follows:
ZONING DISTRICTS
Use Category

P = Permitted Use S = Special Use

SIC
Code*
CE

E1

E2

Residential
R- R- R1
2
3

R4

R5

R6

Commercial/Non-residential
AP- L- LCBD O&R
S R
1
1
2

Building mounted
wind energy
systems2, 11

S

S

P

P

Building/structure
for public utility
Buildings for
public utilities, 6,

RIO
S

S

Building/structure
for public
agency9, 16

Other

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

P

P/S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

7, 8, 9

Church
Churches and
houses of
worship2, 7, 8, 9
Golf course2, 3, 6,
7, 8, 9

P

Libraries
Municipal
buildings or
areas2, 6, 7, 8, 9
Museums and art
galleries
Personal
wireless service
antenna facilities
and equipment1,

S

S

S

S

S

S

S

S

S

841

S

S

S

S

S

S

S

P

P

S

S

S

S

S

S

S

S

S

S

P

S

S

S

S

S

S

S

2, 6, 7, 8, 9

16 If a property qualifies as a “building/structure for public agency” and as “building for public utilities,” it shall be deemed to be a
“building/structure for public agency” and a permitted use in the RIO District.
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Recreation and
leisure facilities
(including,
without
limitation,
beaches, parks,
open space,
playgrounds,
golf courses,
community and
recreation
centers)
Schools2, 6, 7, 8, 9
Solar energy
systems:
Building
integrated
Building
mounted12, 13
Ground
mounted13
Self-contained

P

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

S

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P

P
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Section 4.

Amendment to Section 10-3-1 of the Zoning Regulations

Pursuant to Section 10-2-9 of the Zoning Regulations, Section 10-3-1, entitled
"Districts Established," of the Zoning Regulations is hereby amended as follows:
“In order to classify, regulate and restrict the locations of trades and
industries, and the location of buildings designated for specified uses; to regulate
and limit the height and bulk of buildings hereafter erected or altered; to regulate
and limit the intensity of the use of lot areas; and to regulate and determine the
area of yards, courts and other open spaces within and surrounding such
buildings, the village is hereby divided into sixteen (16) seventeen (17) classes
of districts. The use and bulk regulations are uniform in each class or district, and
such districts shall be known as:
District
Residence districts:
Country
estate
residence
district
Estate residence district
A-A-A-A residence district
A-A-A residence district
A-A residence district
A residence district
B residence district
C residence district
D residence district

Abbreviation

E-1
E-2
R-1
R-2
R-3
R-4
R-5
R-6

Business districts:
Central business district
Office and research district
Automotive park district

CBD
O&R
AP-1

Industrial districts:
Light industry district
Limited light industry district
Service district
Railroad district

L-1
L-2
S
R

C-E

Other districts:
Recreational, institutional, RIO”
and open space district
Section 5.

Amendment to Section 10-10-14 of the Zoning Regulations

Pursuant to Section 10-2-9 of the Zoning Regulations, Section 10-10-14, entitled
"Signs Requiring Review By Architectural Board of Review," of Chapter 10, entitled “Signs,” of
the Zoning Regulations is hereby amended, and shall be, as follows:
10-10-14:

SIGNS REQUIRING REVIEW BY THE ARCHITECTURAL BOARD OF
REVIEW:
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*
“E.

*

*

RIO District: The following signs shall require a permit and review
by the architectural board of review pursuant to section 10-10-15 of
this chapter prior to being erected, installed or maintained in the
recreational, institutional, and open space (RIO) district in
accordance with the following standards:

1.
Municipal, School, library, park district, and church and
houses of worship signs.
2.

Portable signs shall not be permitted.”

Section 6.

Amendment to Section 10-10-19 of the Zoning Regulations

Pursuant to Section 10-2-9 of the Zoning Regulations, Section 10-10-19, entitled
"Exemptions," of Chapter 10, entitled, “Signs,” of the Zoning Regulations is hereby amended,
and shall be, as follows:
10-10-19:
A.

EXEMPTIONS:

Specific Signs Exempt: The following signs shall not require a sign permit or
review by the architectural board of review, so long as such signs comply
with the following provisions applicable thereto, as well as all other provisions
of this chapter, including, but not limited to, provisions regarding the
allowable total number and size of signs on a premises:
*

“7.

7.8.

*

*

Certain signs in the RIO District. The following signs shall be
allowed on properties located in the recreational,
institutional, and open space (RIO) district in accordance with
the following standards:
a.

Flags and flagpoles. One flagpole and two flags shall
be permitted per zoning lot and shall be set back a
minimum of 10 feet from all property lines. Flagpoles
shall not be permitted in the public right of way.

b.

Auxiliary signs. Such signs shall be placed only on a
door or window and shall total no more than two
square feet.

c.

Project identification signs. One ground sign not
exceeding 12 square feet in total surface area, the top
of which shall not exceed six feet above grade, shall
be allowed within the property limits where a building
is undergoing construction or alteration.

Political signs.
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a.

Size Per Sign: Political signs may be up to six (6) square
feet in total area but no more than four feet (4') in height.

b.

Permitted On Private Property: Political signs are permitted
within the lot lines on private property at all times with the
lot owner's consent. Political signs are not permitted on
public rights of way at any time.

c.

Location On A Lot: Political signs may be located on a lot
between the building and the setback line, except that
during an election period political campaign signs may be
located between the setback line and the lot line.

d.

Square Area Of All Signs: The total area of political signs
on a lot shall not exceed eighteen (18) square feet during
periods of time other than election periods. During election
periods, no more than one political campaign sign may be
displayed for each candidate or issue and the square
footage of political campaign signs shall not count against
the eighteen (18) square foot maximum.

8.9.

Governmental signs.

9.10.

Historic marker signs. Shall not exceed two (2) square feet in total
surface area.

10.11. Holiday decorations.
11.12. Incidental signs. Shall not exceed two (2) square feet in total
surface area.
12.13. Other signs.
a.

One sign for each church, school, or public or quasi-public
organization shall be permitted on the lot where said
organization is located. Said sign shall not exceed twenty
(20) square feet in total surface area and, if a freestanding
sign, shall not exceed a height of five feet (5') above grade.
All such signs shall be located within the property limits
and not on public rights of way. On a corner or through lot,
two (2) such signs shall be permitted.

b.

Warning signs, such as "no trespassing", "beware of dog",
"no soliciting", provided they do not exceed one square
foot in total surface area.

13.14. Temporary signs.
a.

Interior nonilluminated advertising signs. Such signs shall
be allowed only for the announcement of an event, sale or
sale item, provided they do not exceed five percent (5%) of
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total window area per window and shall not be displayed
longer than thirty (30) days.
b.

Announcement signs. Such signs, including balloons and
banners, that are erected on residential lots to announce a
birth, birthday, anniversary, or other similar event are
allowed, provided they shall be displayed no longer than
twenty four (24) hours prior to the special occasion and
removed within seven (7) days after the sign is first
displayed.
Temporary
announcement
signs
in
nonresidential districts shall comply with section 10-10-13
of this chapter.
*

Section 7.
Spaces District.

*

*”

Creation of “RIO” Recreational, Institutional, and Open

Pursuant to Section 10-2-9 of the Zoning Regulations, the Zoning Regulations
are hereby amended to add a new Chapter 16 as set forth in Exhibit A attached to and, by this
reference, made a part of this Ordinance.
Section 8.

Severability.

If any provision of this Ordinance or part thereof is held invalid by a court of
competent jurisdiction, the remaining provisions of this Ordinance shall remain in full force and
effect, and shall be interpreted, applied, and enforced so as to achieve, as near as may be, the
purpose and intent of this Ordinance to the greatest extent permitted by applicable law.
Section 9.

Effective Date.

This Ordinance shall be in full force and effect from and after its passage,
approval, and publication in pamphlet form in the manner provided by law.
[SIGNATURE PAGE FOLLOWS]
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PASSED this ____ day of ______, 2018, by vote of the Board of Trustees of the Village
of Lake Bluff, as follows:
AYES:
NAYS:
ABSTAIN:
ABSENT:
APPROVED this ____ day of ______, 2018.
Village President
ATTEST:

Village Clerk
FIRST READING:
SECOND READING:
PASSED:
APPROVED:
PUBLISHED IN PAMPHLET FORM:
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EXHIBIT A
(New Chapter 16 of Title 10)
CHAPTER 16. Recreational, Institutional, and Open Space District (RIO).
10-16-1

PURPOSE

The intent of this chapter is to adopt regulations and procedures specifically tailored to reflect
and be consistent with (i) the unique use and form considerations of public amenities as well as
community and governmental functions, and (ii) the often highly specific needs of such uses as
to location, intensity of use, and massing, which regulations may be modified pursuant to the
terms of this chapter if they impose unnecessary rigidities on the proposed development or
redevelopment of a parcel or parcels of land that require an individual, planned approach.
The Recreational, Institutional, and Open Space District (the “RIO” District) promotes the
efficient use of land with a flexible set of regulations that meet these highly specific needs in a
manner that is intended to achieve and balance the objectives of:
A. Maximizing the predictability of land use and public benefits as a result of the
development and use of property;
B. Providing public amenities including schools, parks, open space, and recreational
facilities;
C. Enhancing the character and vitality of RIO District properties in harmony with adjacent
uses and residential neighborhoods;
D. Preserving natural, cultural, and historic features;
E. Minimizing the regulatory time and expense burden on the property owner; and,
F. Facilitating development in harmony with the Village’s Comprehensive Plan.
10-16-2

PRIOR ZONING RELIEF IN THE RIO DISTRICT

A. Continued Effect. Any applicable conditions of a prior variation, special use permit, or
other zoning relief previously granted to property in the RIO District shall remain in full
force and effect, even when the prior authorized use no longer requires a special use
permit or when the prior improvements would not require zoning relief under the
regulations of the RIO District.
B. Changes. Where the approval of a RIO Development Plan, pursuant to Section 10-16-7,
conflicts with the conditions of prior zoning relief, the terms of the RIO Development Plan
approval shall prevail. Additionally, a property owner subject to the conditions of prior
zoning relief may, in conjunction with an application for RIO Development Plan, request
termination of, amendments to, or restatements of these prior conditions.
10-16-3

PERMITTED AND SPECIAL USES

No building or lot shall be used within the RIO District for any purpose other than those
permitted and special uses identified in the zoning use table at Section 10-13-3 of this title.
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10-16-4

BULK REGULATIONS

The following bulk regulations shall apply to all principal and accessory structures within the RIO
District:
A. Front and Rear Yards. Each front and rear yard shall have a minimum depth of 10
percent of the depth of the lot; but in no case shall a required front or rear yard be less
than 20 feet or greater than 50 feet.
B. Side Yards. Each side yard shall have a minimum depth of 10 percent of the width of
the lot; but in no case shall a required side yard be less than 20 feet or greater than 50
feet.
C. Highway Buffer Yards. In addition to any other yards required by this Section, where
any lot abuts upon a U.S. or state public highway, there shall be a minimum setback
from any such highway of not less than 100 feet for each side bordering or abutting on
such highway.
D. Residential Buffer Yards. In addition to any other yards required by this Section,
whenever property in the RIO District abuts residentially zoned property, a yard with a
minimum depth of 30 feet shall be provided from each lot line bordering or abutting such
residentially zoned property.
E. Height. No building or structure in the RIO District shall exceed 30 feet in height, nor
shall any building or structure in the RIO District exceed two stories.
F. Lot Coverage. The maximum ground area occupied by all buildings, including
accessory buildings, shall be not more than 30 percent of the area of the lot.
10-16-5

PARKING

A. Parking Regulations. The regulations for parking in the RIO District shall be identical
with regulations in the “CBD” Central Business District (CBD) set forth in Sections 106A-8.A through 10-6A-8.C of this code.
B. Minimum Required Spaces.
1. For Specified Uses. For the following uses, the following minimum number of onsite parking spaces shall be provided:
Schools and Day Cares

1 space per employee

Churches, Houses of Worship,
and other Assembly Spaces

1 space per 6 seats in the main
auditorium or largest room in the
building, whichever is greater

Recreation

Indoor participatory
(e.g. community centers)
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1 space per 3 occupants
of area used by participants
or per 3 maximum number of
likely participants at any one time,
whichever is less

Outdoor participatory
(e.g. tennis courts, swimming pools)

2/3 of the maximum
number of participants
at any one time

Outdoor passive
(e.g. playgrounds, trails, shelters)

No minimum

“Occupants” shall refer to the maximum legal occupancy permitted pursuant to the
Village’s building regulations set forth in Title 9 of this Code.
“Maximum number of participants” is calculated based on the maximum number of
participants likely to participate in the activity, as determined by the building
commissioner. For example, basketball is typically played with two teams of five
players. Therefore, the maximum number of participants is likely to be 10 at any one
time for a full-size basketball court. As a further example, doubles tennis is played by
four players. Therefore, the maximum number of participants is four at any one time
for a tennis court. The building commissioner shall not factor in spectators and
substitute players in establishing the maximum number of participants, but the
Village may consider spectators, substitute players, and other likely users of a
property when considering whether to require additional minimum parking spaces as
provided elsewhere in this Section.
2. For All Other Uses. For all other uses not herein defined, there shall be a parking
area of sufficient size to provide not less than one parking space for each 600 square
feet of the total floor area of any building or buildings, including all accessory
buildings erected on the lot.
3. Fractional Spaces Excluded. Where determination of the number of required
parking spaces results in the requirement of a fractional space, any fraction shall not
be included in calculating the minimum number of required parking spaces.
4. Uses in Bluffs and Ravines Excluded. That portion of any use which lies within a
bluff protection area or a ravine protection area shall not be included in calculating
the minimum number of required parking spaces.
5. Credit for Street Parking. The number of minimum spaces required pursuant to this
section shall be reduced by the number of lawful parking spaces available on the
public street adjacent to the site and not adjacent to any residential buffer yard.
6. Imposition of Additional Minimum Parking. Notwithstanding anything contained in
this title to the contrary, if the parking requirements of any use in this district exceeds
the ratios as hereinbefore defined, additional parking spaces shall be provided on the
lot on which the use is situated. As a condition of RIO Development Plan approval
pursuant to Section 10-16-7, the Village may require more on-site parking spaces
than may otherwise be required pursuant to this Section to insure that there is
adequate on-site parking to minimize traffic and parking congestion on the public
streets.
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7. Existing Parking Non-Conformities. Notwithstanding anything contained in this
chapter to the contrary, the legal non-conforming status of any deficiency in the
required minimum number of parking stalls shall be protected unless, as a
component of RIO Development Plan approval, the Village determines a new use, or
an increase in the intensity of an existing use, will generate additional parking
demand above that previously existing upon the site.
10-16-6

PERFORMANCE STANDARDS

The performance standards in the RIO District shall be identical with the performance standards
for the “L-1” Light Industrial District as set forth in Section 10-7A-7 of this code.
10-16-7

RIO DEVELOPMENT PLAN REVIEW

No person may conduct or shall be entitled to establish a new use or obtain a building permit
from the Village or other applicable permitting authority to construct, reconstruct, alter, or move
any building or structure on any property within the RIO District without the approval of a RIO
Development Plan unless exempt under Section 10-16-7.F of this code.
A. Intent. At the time of the creation of the RIO District, a significant area within the district
has pre-existing development and uses that would frustrate the application of traditional
“planned development” tools. Accordingly, the RIO Development Plan process is
designed to coordinate planning and zoning review so as to accommodate incremental
changes to existing buildings and uses. It also may be used by applicants proposing
major or phased development proposals over an extended period of time. The Village
anticipates that users in the RIO District will, through long range planning and public
engagement, work cooperatively to further the public benefits of proposed development
outside of this regulatory process.
B. Application Requirements. The application requirements for a RIO Development Plan
review shall be the same as those required for Site Plan review pursuant to Section 102-8(A) of this code. Upon request, the Building Commissioner may exempt an applicant
from including in its application any required items if the Building Commissioner
determines that a required item is not applicable or necessary for the consideration of
the application. In addition, the Building Commissioner and any reviewing body may
request additional information necessary to evaluate the standards set forth herein.
Without limitation, this may include the submittal of traffic and parking studies by a
qualified professional to ascertain the trip generation and parking demand that would be
created by a proposed use or development.
C. Procedure. The procedure and public notice requirements for RIO Development Plan
review shall be the same as required for Site Plan review pursuant to Sections 10-2-8(B)
and 10-2-8(C) of this code, except that references to the Architectural Board of Review
in Sections 10-2-8(B) and 10-2-8(C) shall be deemed references to the Joint Plan
Commission and Zoning Board of Appeals.
D. Standards. No RIO Development Plan shall be approved by the Board of Trustees, and
the Joint Plan Commission and Zoning Board of Appeals shall not recommend approval
of, a RIO Development Plan unless the applicant shall establish that the RIO
Development Plan meets the following standards, as each may be applicable:
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1. General Standard. Development in accordance with the RIO Development Plan will
not have a substantial or undue adverse effect upon adjacent property, the character
of the area, or the public health, safety, and general welfare.
2. Land Use Policy. Development in accordance with the RIO Development Plan is
consistent with the general and specific purposes and requirements of the Village’s
Zoning Regulations, the RIO District, and the Village’s Comprehensive Plan.
3. Public Facilities. The property, development in accordance with the RIO Development
Plan, will be adequately served by essential public facilities and services such as
streets, public utilities, drainage structures, police and fire protection, and refuse
disposal; or the applicant shall provide adequately for such services as a condition of
approval.
4. Traffic and Parking. Development in accordance with the RIO Development Plan
would generate traffic demand compatible with surrounding uses and road
classifications. The RIO Development Plan provides adequate ingress and egress in a
manner that minimizes traffic congestion and provides adequate and appropriate
parking, access to adjacent properties, and access for emergency vehicles.
5. Landscape and Open Space Buffering. The RIO Development Plan provides for
landscaping, public open space, and other buffering features to minimize the visual
impact of the development and to protect uses within the development and surrounding
properties.
6. Pedestrian and Bicycle Access and Circulation. The RIO Development Plan
provides for efficient and comprehensive pedestrian-friendly movement, as well as
efficient and comprehensive bicycle access and circulation.
7. Sensitive Areas and Features. The RIO Development Plan protects culturally
sensitive areas and features; historic areas and features; and sensitive natural, scenic,
and ecological areas features such as ravines, wetlands, and bluffs.
E. Authority to Modify Regulations. The Board of Trustees, as part of the approval of any
RIO Development Plan, may modify or waive any provision of this Code or of the
Village’s Subdivision Ordinance as they apply to the approved RIO Development Plan
(“Deviations”), so long as the Board of Trustees finds that the Deviations:
1. Will achieve the purposes for which the RIO Development Plan may be approved
pursuant to Section 10-16-1 of this chapter;
2. Will not violate the general purposes, goals, and objectives of this Code and the
Village's Comprehensive Plan;
3. Will result in a development providing amenities to the Village that may not be
otherwise required under this chapter or other applicable Village codes and
ordinances, including without limitation such things as public art; plazas; pedestrian
walkways; natural habitats; increased landscaping; buffering or screening; enhanced
streetscape; enhanced pedestrian and transit supportive design; underground
parking; and similar features. If applicable, the proposed use for the property may

Page 13

itself be considered a compensating amenity when the proposed use is one that is
open to the public and provides a benefit to the community as a whole.
No finding of hardship or a unique condition by the Board of Trustees is necessary for
the approval of a Deviation of any provision of this Code or of the Village’s Subdivision
Ordinance.
F. Exemptions. Notwithstanding the provisions of this Section, the following activities shall
not require RIO Development Plan approval, except where (i) Deviations from the
Zoning Regulations are necessary to proceed as provided in Subsection D of this
Section or (ii) where the activities would result in a “substantial change” as that term is
defined in Section 10-16-9:
1. Maintenance to or repair of existing improvements, including, without limitation, any
repainting, resurfacing; resealing; restriping; or repaving of existing improvements.
2. Within an existing park, the addition, re-arrangement, or reconfiguration of
playground equipment, recreational equipment, or open air shelters with sides no
more than 50% enclosed, provided that said activity does not increase the extent of
any encroachment upon a residential buffer yard required by this Chapter.
3. Changes to landscaping, except where doing so would reduce the landscape
screening provided within a residential buffer yard required by this Chapter.
Exception: The removal of Class D trees or any exotic and invasive species, as
those terms are defined in Chapter 11 of the Zoning Ordinance, shall not be
considered as a reduction in landscape screening.
4. The addition or reconfiguration of walking trails, paths, and other similar amenities for
bicyclists and pedestrians, provided that such improvements do not encroach upon a
residential buffer yard required by this Chapter.
5. Changes to signage subject to review by the Architectural Board of Review pursuant
to Chapter 10 of this Title.
6. The reconstruction or reduction of the size of a building within the existing footprint of
the building, or alterations to the interior of an existing building.
7. The modification or alteration of the façade of a building.
8. An increase to the footprint or size of an existing building or the construction or
expansion of an accessory structure, provided such increase does not qualify as a
“substantial change,” as that term is defined in Section 10-16-9:
9. Other changes of comparable or lesser significance.
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10-16-8

EFFECT OF RIO DEVELOPMENT PLAN APPROVAL

A. A RIO Development Plan approval shall be effective for a period of five years from
approval or an approval of an amendment thereto, provided that the Village Board may
extend such approval for an additional five years upon a request from an applicant
provided that the Village Board finds that the RIO Development Plan still satisfies the
standards set forth in Section 10-16-7.D of this code.
B. Except for any approvals required pursuant to Section 10-16-9 of this code, upon
approval of a RIO Development Plan, a property owner may develop its property in
accordance with an approved RIO Development Plan without seeking additional zoning
approvals provided that such development does not require additional Deviations or
variations from the Zoning Ordinance or Subdivision Ordinance.
10-16-9

AMENDMENTS TO APPROVED RIO DEVELOPMENT PLAN

A. Substantial Change.
1. For purposes of this Section 10-16-10, the following changes in character of any
approved RIO Development shall be "substantial changes":
a. A change in the land uses on the subject property;
b. An increase in the height of buildings on the subject property;
c. An increase by more than two percent in floor area or building square footage;
d. An increase by more than two percent in the size of approved building pads;
e. A reduction of more than two percent in approved common open space;
f.

A substantial increase in the traffic volume generated by, or traffic circulation of,
the proposed RIO Development;

g. A reduction in the number of off-street parking or loading spaces below the
minimum required pursuant to Section 10-16-5 of this code;
h. Any change that, in the opinion of the Village Administrator, would constitute a
significant modification to the provision of public utilities to the subject property;
or
i.

Any change for which a variation, modification, or a waiver from any provision of
the Zoning Regulations would otherwise be required.

2. No substantial change to an approved RIO Development may be implemented
except upon the adoption of an amendatory ordinance by the Village Board, which
amendatory ordinance may be adopted only after a public hearing by, and
recommendation of, the Joint Plan Commission and Zoning Board of Appeals, in the
same manner, and subject to the same standards, as an application for a new RIO
Development Plan approval pursuant to Section 10-16-7 of this code.
B. Minor Change. The Village Administrator may approve changes to an approved RIO
Development that do not, in the sole and absolute discretion of the Village Administrator,
constitute a “substantial change” to the RIO Development, in accordance with the
following procedure:
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1. The Village Administrator may approve the proposed minor change upon making a
finding that the change is consistent with the intent and purpose of the approved RIO
Development Plan.
2. The Village Administrator shall notify the Village Board of the approval of a minor
change within seven days thereof.
3. Within 45 days of its receipt of the notice submitted by the Village Administrator, the
Village Board shall either (i) ratify the Village Administrator’s approval of the minor
change, by resolution duly adopted, or (ii) deny the minor change. Any minor change
denied by the Village Board pursuant to this Section 10-16-10.C may be reclassified
as a "substantial change" and approved in the same manner, and subject to the
same standards, as an application for a new RIO Development Plan approval.
4. The failure of the Village Board to ratify or deny a minor change within 60 days of the
date of receipt of notice thereof shall be deemed a ratification of the minor change.
C. Nothing in this Section 10-16-10 shall be deemed or interpreted as obligating the Village
to grant any requested changes or amendments to an approved RIO Development Plan.
10-16-10

ARCHITECTURAL BOARD OF REVIEW SITE REVIEW REQUIRED

All properties in the RIO District are subject to Site Plan Review by the architectural board of
review pursuant to Section 10-2-8 of this code. Where RIO Development Plan review is also
required pursuant to Section 10-16-8 of this code, these reviews shall be coordinated and acted
upon concurrently by the Village Board of Trustees.
10-16-11

FEES

The fees, if any, to be collected by the Village in exchange for its performance of RIO
Development Review or ABR site plan review for any property in the RIO District shall be set by
the Village Board of Trustees in the Village's Comprehensive Fee Schedule, codified as Section
1-12-3 of the Municipal Code.
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ATTACHMENT 2
VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Peters and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

Glen Cole, Assistant to the Village Administrator

DATE:

December 14, 2018

SUBJECT:

Agenda Item #5:
Establishing the Recreational, Institutional, and Open Space (“RIO”) Zoning District

Applicant Information:

Village of Lake Bluff

Purpose:

Establish a new zoning district to address the unique
considerations of public, community, and governmental
functions.

Public Notice:

Daily Herald

Applicable Land Use Regulations:

Section 10-2-9 (Amendments)
Section 10-3-1 (Districts Established)
Section 10-10-14 (Signs Requiring ABR Review)
Section 10-10-19 (Sign Code – Exemptions)
Section 10-13-3 (Zoning Use Table)

December 4, 2018

Background Information
Since January 2017, the Plan Commission and Zoning Board of Appeals has studied recreational,
institutional, and open space uses (“RIO Uses”) within the Village in the hopes of curing problems with
the Zoning Ordinance today:
1. Unpredictability of land use. Most RIO Uses operate in residential districts. By right, these
uses could convert into permitted residential development with limited opportunities to intervene
or seek community input.
2. Poorly adapted regulations. By virtue of being in residential districts, RIO Uses are subject to
practical burdens by having to either comply with, or seek exemptions from, rules such as
floor-area ratio maximums that were developed with single family houses in mind.
3. Procedural burden. RIO Uses must typically seek three different approvals – special use
permits, zoning variations, and architectural site plan review – for every change they propose.
These result in additional costs that are indirectly borne by Village taxpayers.
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Over the past two years, the PCZBA has worked to develop regulations that:
1.

Maximize the predictability of land use and public
benefits as a result of the development and use of property;

2.

Provide public amenities including schools,
parks, open space, and recreational facilities;

3.

Enhance the character and vitality of RIO District properties
in harmony with adjacent uses and residential neighborhoods;

4.

Preserve natural, cultural, and historic features;

5.

Minimize the regulatory time and expense burden on the property owner; and,

6.

Facilitate development in harmony with the Village’s Comprehensive Plan.

Summary
The attached draft Ordinance would create the Recreational, Institutional, and Open Space (“RIO”)
Zoning District and an entirely new set of regulations for properties within the district. The reader
should consult the draft Ordinance for a full list of regulations that would be applicable to properties
zoned into the RIO District, including:
•

Signage. The status quo is preserved with no significant changes.

•

Bulk. A conservative set of bulk regulations is proposed similar to those in place today but
adding protections specific to Route 176, Waukegan Road, and adjacent residential properties.

•

Parking. These requirements reflect that most RIO Uses in the Village lack parking by
traditional standards, but function effectively. Requiring too much parking would be a problem
itself by increasing stormwater runoff and the amount of land necessary to conduct RIO Uses.

•

Performance Standards. Protections are provided concerning heat, glare, noise, and emissions.

•

Grandfathering. The regulations do not change anything until and unless a change is proposed.

The critical piece of the RIO regulations is a new review process, RIO Development Plan Review. A
unique challenge in drafting the regulations was the need to address already developed sites that range in
size from less than an acre to over 100 acres. Rather than try to write regulations that account for every
existing circumstance, the PCZBA has designed the RIO District to create regulatory flexibility for
applicants through the same process that the community uses to carefully review projects.
An applicant asks to establish a RIO Development Plan
when a change is proposed, which authorizes five years
of development including any deviations necessary
from the text of the Zoning Regulations. The Plan
forms the foundation for subsequent phases or changes
to be reviewed by the Architectural Board of Review in
the same manner that changes proposed by an ordinary
business are reviewed. The Village Board has the
opportunity to confirm that changes recommended by
the Architectural Board of Review conform to the
approved RIO Development Plan. Every process is
aligned to use the same materials and eliminate
redundancy while preserving oversight.
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Post-Plan Changes Proposed

Site Plan Review
Minor Change
(Architectural
Approval
Board of Review) 1 (Village Board)
RIO Development Plan Approval
(Plan Commission and
Zoning Board of Appeals)
Foundation of Future Development
(One Time)

Public Comment and Response
The Village has advertised the proposed RIO changes over the last month. Written comments received
prior to the date of this memorandum are included as attachments. In response to these comments, the
following minor changes are recommended in the text of the Ordinance:
• An addendum to the use table to clarify that CLCJAWA facilities are permitted uses in RIO.
• Adjustments to the definition of recreation and leisure facilities.
• Village Board approval window for minor changes reduced from 60 days to 45 days.
• Minor typographical corrections.
Considerations for Text Amendments to the Zoning Ordinance
The Municipal Code sets forth the following considerations for amendments to the Zoning Ordinance:
a. General Standards For All Amendments: The wisdom of amending the village zoning map
or the text of this title is a matter committed to the sound legislative discretion of the board of
trustees and is not dictated by any set standard. In determining whether a proposed amendment
will be granted or denied the board of trustees may be guided by the principle that its power to
amend this title should be exercised in the public good. In considering whether that principle is
satisfied in any particular case, the board of trustees may weigh, among other factors, the
following factors:
(1) The consistency of the proposed amendment with the purposes of this title;
(2) The community need for the proposed amendment and any uses or development it
would allow;
(3) The conformity of the proposed amendment with the village's comprehensive plan
and zoning map, or the reasons justifying its lack of conformity.
PCZBA Authority
The PCZBA has the authority to recommend that the Village Board:
• Adopt the text amendment.
Recommendation
After commencing the public hearing on the proposed text amendment, the PCZBA should take one of
the following actions:
•

If more information is required, continue the public hearing to a date certain to allow the
collection of additional information requested by the PCZBA;

•

Recommend that the Village Board:
o Adopt the text amendment.
o Take no action.

Attachments
• Draft text amendment ordinance.
• Public comment received and responses by Staff.
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GLEN COLE
Assistant to the Village Administrator
December 14, 2018
Darrell Blennis, Jr.
Executive Director
Central Lake County Joint Action Water Agency
200 Rockland Rd.
Lake Bluff, IL 60044
RE:

Recreational, Institutional, and Open Space (“RIO”) Proposed Regulations
Central Lake County Joint Action Water Agency Feedback (“CLCJAWA”)

Dear Mr. Blennis,
Thank you for your comments dated November 19 concerning the Village’s proposed new
regulations for recreational, institutional, and open space (“RIO”) land uses. We appreciate your
thoughtfulness and assistance in crafting regulations that will benefit both the Village and our
partner agencies. As Staff, we have prepared our responses to your comments below. We will
present both your letter and these responses to the Plan Commission and Zoning Board of Appeals
when they conduct a public hearing on these regulations Wednesday, December 19.
1. CLCJAWA: Section 3 of the Ordinance lists the use categories that will now exist
within the RIO District. While it lists buildings/structures for public agencies, churches,
libraries, municipal buildings or areas, museums and schools as all being permitted uses,
it continues to require a special use for "Buildings for public utilities." Since that is the
case, there really is no material change, as I see it, for the Agency.
Our intent was to treat CLCJAWA as a “public agency” and not as a “public utility.”
CLCJAWA’s facilities would be treated on an equal playing field to the Village itself
and would not require special use permits. We will explore amendments that will
clarify this status.
2. CLCJAWA: [S]ince the Agency is comprised of "Buildings for public utilities" and
since Section E.1. does not include that category, there are no signs requiring review by
the Architectural Board of Review relating to the Agency. I would ask for clarification on
that point especially since under new Section 9 Governmental signs are also excluded.
We note that the term “governmental signs” has a specific definition in the sign code.
Typically, these are regulatory, traffic control, and warning signs. Not every sign an
agency constructs is a “governmental sign.” We would explore amendments that treat
CLCJAWA’s signs similar to other users in the RIO District. See the current definition
and treatment of “Municipal, school, library, and park district signs.”
3. CLCJAWA: Section 10-16-4 deals with bulk regulations; 10-16-5 parking; and 10-16-6
with performance standards. I believe that we need clarification, perhaps with separate
language, as to whether these three sections apply in some ways to the Agency or

whether we are, as an entity which requires special uses, subject to an almost independent
review of any design we are proposing.
As our intent is not to require special use permits for CLCJAWA’s operations, we
would apply these bulk regulations.
4. CLCJAWA: As an example under Section 10-16-5 Parking, there is no specific parking
requirement for Buildings for public utilities, but there is a section that indicates that for
all other uses, there cannot be less than one parking space for each 600 square feet of the
total floor area of any building or buildings. Because buildings of the Agency are often
large but acquire only a small amount of parking for employees and occasional visitors,
this section certainly should not apply to the Agency.
10-16-5(B)(7) serves to protect these existing conditions.
For future development, CLCJAWA would be permitted to apply for a deviation to
propose less parking than the proposed one space per 600 square feet standard without
evidencing a special or unique hardship. The Village generally discourages the
construction of excess parking facilities. For example, the Village allowed the Lake
Bluff Park District’s Community Center – with a much more intense parking demand –
to reserve open space for potential future parking needs in lieu of constructing parking
stalls.
At present, the one space per 600 feet parking standard applies to most buildings
outside residential areas in the Village, including light industrial facilities and offices.
5. CLCJAWA: Section 10-16-7 would appear to indicate that whether a permitted use or a
special use, any use that requires a building permit must go through analysis for specific
standards. An exemption from these standards is included in subsection E of Section 1016-7 which allows the Board of Trustees to modify or waive any provision of the Code or
of the Village's subdivision Ordinances under certain circumstances. I would suggest the
addition of an item 4 to subsection E as follows: 4: Applicants for Buildings for public
utilities are entitled to apply in the case of all modifications requesting a permit for the
application of an exemption to allow the modification of waiver of regulations.
CLCJAWA, being subject to RIO Development Plan Review and not being subject to
special use permits, would be entitled to apply for deviations (your letter terms them
“modifications”) on the same basis as other users zoned into the district.
6. CLCJAWA: Section 10-16-9 relates to Amendments to approved RIO Development
Plan. Subsection B relates to a Minor Change. I would suggest the addition of a new
subsection 5 which would read as follows: The Central Lake County Joint Action Water
Agency operates buildings and other structures for public utilities which serve the Village
and many other municipalities within Lake County with potable water. Because of the
regional services performed by the Agency which are essential for life and commerce in
the County, the Village Administrator and the Village Board shall grant to the Agency
minor changes which are reasonable and shall generally apply a broader exercise of
discretion to such applications.
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We believe that this purpose is achieved as written. We do not believe that there is a
basis for distinguishing CLCJAWA property from other uses to be zoned in the RIO
district that serve essential governmental functions and are owned by public bodies that
serve citizens inside and outside of the Village.
7. CLCJAWA: Section 10-16-10 makes all properties in the RIO District subject to the site
plan review by the Architectural Board of Review. We could ask that language be added
at the end of Section 10-16-10 as follows: Because the buildings and facilities required
for a Water Agency are generally of a specific type or in some cases enclosure of such
facilities may be found an unjustified expense, the Architectural Board of Review shall
not unreasonably require the enclosure of facilities of the Water Agency which are
typically not required to be enclosed in other operating public water supply systems.
No entity or use classification currently receives special consideration in the
application of site plan review, and we do not support making distinctions among RIO
uses. It is important to note that the Village will subject itself and these facilities to the
same review it proposes to apply to CLCJAWA. These facilities, such as lift stations
and monopole antennas, pose similar aesthetic challenges as those for water utilities.
8. CLCJAWA: There is a sincere doubt as to whether requests of this nature would be made of
other governmental and quasi-governmental bodies which are almost all allowed to be
permitted uses rather than a special use under this Ordinance. It is true that the requirement or
grant of a special use does allow greater flexibility, but it also involves a time consuming and
costly process which other governmental bodies are principally freed of in this Ordinance.
To reiterate, we will ensure that the RIO regulations treat CLCJAWA’s facilities as a
permitted use and that CLCJAWA shares the flexibility and process improvement
benefits that will be created for other governmental bodies.
9. CLCJAWA: As a final comment, with regards to costs, almost all of the governmental
bodies the Water Agency serves have either waived certain application and review costs or
limited those costs to the actual out-of-pocket costs of the governments.
The Village Board would establish new fees for RIO Development Plan review in
conjunction with the establishment of the zoning district.

We are appreciative of your suggestions and contributions, as well as for the respectful
cooperation that has existing between CLCJAWA and the Village since its establishment. If you
have any further questions regarding this letter or the proposed regulations, please contact me at
(847) 283-6889 or by e-mail at gcole@lakebluff.org.
Sincerely,

Glen Cole
Assistant to the Village Administrator
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LAKE BLUFF PARK DISTRICT
________________________________________________________________ __________________________________________________________________________________________

355 W. WASHINGTON AVENUE * LAKE BLUFF, ILLINOIS 60044 * PHONE (847) 234-4150

November 26, 2018
Mr. Drew Irvin
Village of Lake Bluff
Assistant to Village Administrator
40 E. Center Avenue
Lake Bluff, IL 60044
Dear Glen:
Thank you for sharing the draft RIO Ordinance and allowing feedback either before or during the
public hearing. The Park District has consulted with Hitchcock Design Group, professional
Landscape Architect Planning firm, and Scott Puma, Park District Attorney, due to their
expertise with assisting with similar ordinances across the State of Illinois. We have reviewed
the draft RIO ordinance and have some comments and concerns below which I am sharing with
you.
1. 10-10-3 Use Chart. Since it is unlikely that there will be any more golf courses
developed in the village, perhaps “golf course” can be left as a stand-alone use in the
chart. Relative to the “Recreation and leisure …” use category, rather than listing a
variety of uses in parenthesis, it would seem to be better to define the term or to add a
footnote and make it more inclusive.
2. 10-10-14, E, 2. The portable sign prohibition may not work in practicality. For example,
if the LBPD has temporary signs for a special event or a specific program in a park, they
would be prohibited. This could be changed to authorize temporary signs not to exceed a
certain size (e.g. 4 feet by 4 feet on two sides) which may be placed for not more than 21
days relative to a specific event. As an alternative, this could be specified in 10-10-19, A,
7.
3. 10-10-19, A. 9 exempts governmental signs but this conflicts with 10-10-14, E, 1 which
regulates governmental signs in the RIO district. Similarly, 13 also exempts public signs
and conflicts with 10-10-14. Further, our attorney questions the constitutionality of these
provisions under the strict scrutiny review set forth in Reed v. Gilbert.
4. 10-16-1, second paragraph, revise it to read, “The Recreational, Institutional and Open
Space (“RIO”) District promotes … “
5. 10-16-1 C, revise it to read, “… including parks, schools …”

6. 10-16-4 as a general comment, it is likely that parks will have multiple accessory
structures in single zoning lots so we need to confirm that this practice is permitted. In
some cases, there may also be more than one principal structure on a zoning lot and we
want that practice to continue and be permitted.
7. 10-16-4, E. Given all of the potential park uses, we would like the maximum height to be
set at 65 feet rather than 30.
8. 10-16-5, B. Are we currently meeting the parking requirements for recreation under both
indoor and outdoor participatory? If not, are we grandfathered into the policy. I would
assume our facilities comply, especially with shared parking lots with the rec center, golf
course, paddle tennis, etc.
9. 10-16-5, B, 1 (Maximum number). Revise it to read, “As a further example, doubles
tennis is typically played by four players. Therefore, the maximum number of
participants is likely to be four at any one time for a tennis court. The building
commissions commissioner shall not …”
10. 10-16-7, A. This section addresses the “intent” of the ordinance. Our attorney has asked
how the village proposes to re-zone all of the LBPD’s property into the RIO
classification. Is the intent to do it on a case by case basis as needed, or to rezone all of
our property all at once. If this will be done as needed, then we need to make sure that
we don’t unintentionally make all LBPD property non-conforming.
11. 10-16-7, D, 1. There is a concern that the general statement of having “undue adverse
impact” is too subjective so there wouldn’t be objective standards to meet.
12. 10-16-7, E, 3. There may be several circumstances when LBPD will need Deviations and
there is a concern that the listed deviations are not encompassing enough to reflect the
public nature of the facilities with LBPD offers. Can we broaden this category to address
this.
13. 10-6-7, F. Is the exception at (i) “deviations” supposed to be the defined “Deviations”
from the prior paragraph?
14. 10-6-7, F, 2. Can we define “recreational equipment” so we don’t need to come for
approval for such things as playgrounds, sports fields, skate amenities, pools, sports
courts, etc?
15. 10-16-9, A, 1. The reference should be changed from 10-16-10 to 10-16-9. In addition,
relative to c, d and e, can we increase this from 2% up to 10%.
16. 10-16-9,A, 1, h. This standard is very subjective and since it only relates to public
utilities, seems unnecessary.
17. 10-16-9, B, 3. The 60 days for review of a proposed change is a very long time and could
be a project killer. Can this be shortened to 21 days in recognition of our budgeting and
construction requirements?

18. 10-16-11. Can we work something out on the fees so that LBPD isn’t paying internal
charges? We understand paying outside consultants at their typical village rates (not a
premium developer rate) but want to avoid paying internal fees and charges if at all
possible.
If you have any questions, please do not hesitate to contact me and if you believe it is in the best
interest to have a conference call, I can gather our team to walk through our comments. Thank
you again for sharing the draft RIO Ordinance.
Sincerely,

Ron Salski,
Executive Director
cc: Board of Commissioners.

GLEN COLE
Assistant to the Village Administrator
December 14, 2018
Ron Salski
Executive Director
Lake Bluff Park District
355 W. Washington Ave.
Lake Bluff, IL 60044
RE:

Recreational, Institutional, and Open Space (“RIO”) Proposed Regulations
Park District Feedback

Dear Ron,
Thank you for your comments dated November 26, 2018 concerning the Village’s proposed new
regulations for recreational, institutional, and open space (“RIO”) land uses. We appreciate your
thoughtfulness and assistance in crafting regulations that will benefit both the Village and our
partner agencies. As Staff, we have prepared our responses to your comments below. We will
present both your letter and these responses to the Plan Commission and Zoning Board of Appeals
when they conduct a public hearing on these regulations Wednesday, December 19.
1. Park District: 10-10-3 Use Chart. Since it is unlikely that there will be any more golf
courses developed in the village, perhaps “golf course” can be left as a stand-alone use in
the chart. Relative to the “Recreation and leisure …” use category, rather than listing a
variety of uses in parenthesis, it would seem to be better to define the term or to add a
footnote and make it more inclusive.
We are concerned that separating "golf course" as a standalone use type may lead to
confusion in reading the "recreation and leisure" use class, as it implies that
classification is narrower or subject to exemptions. In addition, the current use
category may better capture the Park District’s property, which is used for a golf
course and other recreation and leisure uses.
2. Park District: 10-10-14, E, 2. The portable sign prohibition may not work in practicality.
For example, if the LBPD has temporary signs for a special event or a specific program
in a park, they would be prohibited. This could be changed to authorize temporary signs
not to exceed a certain size (e.g. 4 feet by 4 feet on two sides) which may be placed for
not more than 21 days relative to a specific event. As an alternative, this could be
specified in 10-10-19, A, 7.
The term “portable signs” has a specific definition in the sign code and refers to signs
such as trailers, vehicles, A-frames, and sandwich signs. These provisions would not
bar the same temporary signs that the Park District employs today. Our intent is
generally to preserve the status quo where the sign code is applied. These provisions
are drawn directly from the sign regulations currently applicable to most recreational
and institutional uses.

3. Park District: 10-10-19, A. 9 exempts governmental signs but this conflicts with 10-1014, E, 1 which regulates governmental signs in the RIO district. Similarly, 13 also
exempts public signs and conflicts with 10-10-14. Further, our attorney questions the
constitutionality of these provisions under the strict scrutiny review set forth in Reed v.
Gilbert.
Again, our intent is to preserve the status quo where the sign code is applied to these
agencies. These provisions are drawn directly from the sign regulations currently
applicable to most recreational and institutional uses.
Importantly, please also note that the term “governmental sign” has a specific
definition in the sign code. Government signs are regulatory, traffic control, and
warning signs. Most signs used by the Park District do not qualify as “governmental
signs.”
4. Park District: 10-16-1, second paragraph, revise it to read, “The Recreational,
Institutional and Open Space (“RIO”) District promotes … “
We will recommend this change.
5. Park District: 10-16-1 C, revise it to read, “… including parks, schools …”
We will recommend this change.
6. Park District: 10-16-4 as a general comment, it is likely that parks will have multiple
accessory structures in single zoning lots so we need to confirm that this practice is
permitted. In some cases, there may also be more than one principal structure on a zoning
lot and we want that practice to continue and be permitted.
We concur. The deviation authority provided by RIO Development Plan review is
specifically meant to provide more flexibility than the current code to allow for
properties in the RIO district to have more than once principal structure on a lot.
7. Park District: 10-16-4, E. Given all of the potential park uses, we would like the
maximum height to be set at 65 feet rather than 30.
The deviation authority provided by RIO Development Plan review would allow this in
limited circumstances, such as for field lighting, without creating the expectation that
buildings or structures could be routinely erected at such a height. In fact, the RIO
ordinance would provide the Park District more flexibility than is currently allowed
under the Zoning Ordinance. Presently, the Park District would be required to obtain
a variation if it proposes to erect a structure that exceeds the height restrictions. A
variation has more difficult standards to meet than a deviation under the RIO
ordinance.
8. Park District: 10-16-5, B. Are we currently meeting the parking requirements for
recreation under both indoor and outdoor participatory? If not, are we grandfathered into
the policy. I would assume our facilities comply, especially with shared parking lots with
the rec center, golf course, paddle tennis, etc.
The parking standards are intended to align with the low-end of comparable
communities. Lake Bluff's built conditions provide considerably less parking than
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these conditions and function adequately. However, we are hesitant to set a lower bar
for new construction given that deviations could be sought where a traffic study or
other parking arrangement is proposed. You may recall that the Community Center
was subject to such an arrangement when constructed, whereby a designated area was
to be left vacant for future parking lots.
10-16-5(B)(7) protects these existing non-conformities.
9. Park District: 10-16-5, B, 1 (Maximum number). Revise it to read, “As a further
example, doubles tennis is typically played by four players. Therefore, the maximum
number of participants is likely to be four at any one time for a tennis court. The building
commissions commissioner shall not …”
We will recommend this change.
10. Park District: 10-16-7, A. This section addresses the “intent” of the ordinance. Our
attorney has asked how the village proposes to re-zone all of the LBPD’s property into
the RIO classification. Is the intent to do it on a case by case basis as needed, or to rezone
all of our property all at once. If this will be done as needed, then we need to make sure
that we don’t unintentionally make all LBPD property non-conforming.
As stated in the notice sent to the Park District, we propose to rezone all appropriate
properties into the RIO district concurrently with the establishment of the district.
While this does technically create non-conformities, there is no requirement that these
be cured by a date certain. Many Park District facilities are currently non-conforming
or benefit from variations; the Development Plan process provides a clearer and legally
defensible path to future development without altering the current status of the
properties
It is important to note that no set of bulk regulations can be effective yet accommodate
properties ranging in size from Village Hall to the Lake Bluff Golf Course. The RIO
Development Plan process provides the flexibility necessary to balance these ideals
against existing uses and conditions.
11. Park District: 10-16-7, D, 1. There is a concern that the general statement of having
“undue adverse impact” is too subjective so there wouldn’t be objective standards to
meet.
This is a common standard to for evaluating planned developments in the Village and
in other Illinois municipalities.
12. Park District: 10-16-7, E, 3. There may be several circumstances when LBPD will need
Deviations and there is a concern that the listed deviations are not encompassing enough
to reflect the public nature of the facilities with LBPD offers. Can we broaden this
category to address this.
There are no limitations upon the provisions of the Zoning Code that may be the
subject of a deviation. The primary criteria for granting a deviation is that doing so
creates public benefits, such as the use itself. We believe this provision accomplishes
the goals of the district as written.
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13. Park District: 10-6-7, F. Is the exception at (i) “deviations” supposed to be the defined
“Deviations” from the prior paragraph?
Yes.
14. Park District: 10-6-7, F, 2. Can we define “recreational equipment” so we don’t need to
come for approval for such things as playgrounds, sports fields, skate amenities, pools,
sports courts, etc?
Playgrounds and recreational equipment are included in this exemption. The other
examples you cite – such as creating new sports fields, skate parks, or pools where
none currently exist – we would not support being subject to an exemption. These are
significant changes to how a park or facility is used.
15. Park District: 10-16-9, A, 1. The reference should be changed from 10-16-10 to 10-169. In addition, relative to c, d and e, can we increase this from 2% up to 10%.
We will recommend the reference change.
It is important to note that an approved development plan may foresee and authorize
multiple changes contemplated by this section. This serves to encourage longer use
planning over the 5 year + 5 year timeframe allowed by RIO Development Plan review.
At present, the affected agencies have little to no ability to alter these conditions
without review by both the PCZBA and the ABR.
The percentage limit was a primary consideration during the drafting of the
regulations. While this may initially result in the PCZBA seeing relatively minor
changes, their concern was that a larger percentage may allow too many changes
without review where large buildings or lots exist. Cumulative changes over time may
also be of issue were this figure to be larger. Members of the PCZBA have previously
said they would consider increasing these percentages post-adoption based on the
results of implementation.
16. Park District: 10-16-9,A, 1, h. This standard is very subjective and since it only relates
to public utilities, seems unnecessary.
This is a common standard to planned development tools in the Village and elsewhere.
17. Park District: 10-16-9, B, 3. The 60 days for review of a proposed change is a very long
time and could be a project killer. Can this be shortened to 21 days in recognition of our
budgeting and construction requirements?
We do not necessarily oppose a shorter time frame, such as 45 days. However, we want
to preserve the Village Board’s ability to (i) give due consideration to controversial
changes and (ii) not be deprived review due to holidays or cancellations.
18. Park District: 10-16-11. Can we work something out on the fees so that LBPD isn’t
paying internal charges? We understand paying outside consultants at their typical village
rates (not a premium developer rate) but want to avoid paying internal fees and charges if
at all possible.
Page 4 of 5

The Village Board would establish new fees for RIO Development Plan review in
conjunction with the establishment of the zoning district.
If you have any questions regarding this letter or the proposed regulations, please contact me at
(847) 283-6889 or by e-mail at gcole@lakebluff.org.
Sincerely,

Glen Cole
Assistant to the Village Administrator
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Glen Cole
From:
Sent:
To:
Subject:
Attachments:

S C Bjork <JGAG3@aol.com>
Monday, December 10, 2018 12:23 PM
Glen Cole; Drew Irvin
Objection to proposed RIO
Legal Notice RIO.pdf; ATT00001.txt

The following proposed changes include land federally protected in easements that are subject to document restrictions in
perpetuity. I have personally given administrators and trustees and various boards copies of perpetuity requirements and know
all parties are aware. Please forward this objection to all parties involved and prior to meeting on the 19th provide copies of all
underlying easements and controlling documents to me as well as boards for review. The law regarding these easements
granted in perpetuity need to be followed and the parties required by law to enforce need to be noticed. The Village
administrators, trustees, and/or park district board have no legal authority over these parcels that fall under State and Federal
law and whatever the terms and restrictions placed on them at the time of the gift are non amendable unless it INCREASES land
area and protections in an even more restrictive manner. Stephanie Bjork
https://www.lakebluff.org/sitemedia/documents/RIO/Legal%20Notice%20RIO.pdf
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GLEN COLE
Assistant to the Village Administrator
December 14, 2018
Ms. Stephanie Bjork
414 East Prospect Avenue
Lake Bluff, Illinois 60044
RE:

Recreational, Institutional, and Open Space (“RIO”) Proposed Regulations

Dear Ms. Bjork,
Thank you for your comments dated November 19 concerning the Village’s proposed new regulations for
recreational, institutional, and open space (“RIO”) land uses. We appreciate your thoughtfulness and
assistance in crafting regulations that will benefit both the Village and our partner agencies. As Staff, we
have prepared our responses to your comments below. We will present both your letter and these responses
to the Plan Commission and Zoning Board of Appeals when they conduct a public hearing on these
regulations Wednesday, December 19.
1. S.B.: The Village administrators, trustees, and/or park district board have no legal authority over
these parcels that fall under State and Federal law and whatever the terms and restrictions placed
on them at the time of the gift are non amendable unless it INCREASES land area and protections
in an even more restrictive manner.
Changes to the zoning regulations applicable to a property do not affect the requirements or
enforceability of any encumbrance of property, such as a conservation easement. These
contractual agreements exist independent of zoning, and every involved party would have the
same duties under a conservation easement today as if the property was included in the RIO
District.
2. S.B.: Please forward this objection to all parties involved and prior to meeting on the 19th provide
copies of all underlying easements and controlling documents to me as well as boards for review.
It would be impractical for the Village to perform full title examinations of over 200 parcels of
property when no action is proposed that could violate the terms of a conservation easement.
The time for any party to review the duties or restraints imposed by a conservation easement
would be at the time of a development proposal – such as a zoning hearing or a building permit
application.
If you have any further questions regarding this letter or the proposed regulations, please contact me at
(847) 283-6889 or by e-mail at gcole@lakebluff.org.
Sincerely,

Glen Cole
Assistant to the Village Administrator

Glen Cole
From:
Sent:
To:
Cc:
Subject:
Attachments:

S C Bjork <JGAG3@aol.com>
Friday, December 14, 2018 6:49 PM
Glen Cole
John Bjork; Ed
Please make documents forwarded available to PCZBA on the 19th
Conservation Easements_ Perpetuity and Beyond.pdf; ATT00001.txt

Glen, Please include the three documents I forwarded tonight in packet for PCZBA so they can review Federal and State law on
the parcels you are considering rezoning. The underlying documents on every parcel are enforceable in Illinois by neighboring
property owners. I received your response and respectfully disagree. I will make a formal FOIA request as I know Village was a
party on many easements due to reductions in value for property taxes, valuations etc. The taxpayer has an interest in all of
these parcels requiring protection and the restrictions in documents filed at the time of the grant are enforceable in perpetuity
on those where federal tax benefits were granted. I do understand the Village wants the freedom to develop as they see fit. It is
simply not allowed as a rule of law as you can see by what I forwarded. I believe any parcel with easement restrictions needs to
be disclosed and enforced. As I said, it is simply not under Village control to change or amend terms and conditions. Please
contact me if you have questions. Stephanie Bjork
https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1837&context=elq
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Conservation Easements:
Perpetuity and Beyond
Nancy A. McLaughlin*

perpetuity... The quality or state of beingperpetual;endless...
perpetual..Lasting or destined to lastfor ever eternal,unceasing..

in perpetuity... To all time, for ever-3 forever-4 of endless duration5
perpetualeasement.. An easement to continue in operationand be
enforceable forever6

Perpetual conservation easements are intended to protect the
particularland they encumber for the conservation purposesspecified in
the deed of conveyance 'inperpetuity"-orat least until circumstances
have changed so profoundly that continuedprotection of the land for
those purposes is no longer feasible. To protect the public interest and

investment in perpetualconservation easements, and, at the same time,
permit adjustments to be made to respond to changing conditions, such
easements should be treated like any other form of charitable asset
acquiredby a government or charitable entity for a particularcharitable
purpose-i.e., as subject to equitable charitable trust principles. This
Article outlines the considerable support for applying charitable trust
principles to perpetual conservation easements, including uniform laws,
the Restatement of Property,federal tax law, and case activity on this
Copyright © 2007 by the Regents of the University of California.
Professor of Law, University of Utah S.J. Quinney College of Law. J.D.
University of
Virginia. The author thanks the Georgetown Environmental Law & Policy Institute for the
opportunity to present an earlier version of this Article at the 9th Annual Georgetown
Regulatory Takings Conference, sponsored by the University of California, Berkeley, Boalt Hall
School of Law. This Article builds upon the author's previous works. See Nancy A. McLaughlin,
Could Coalbed Methane Be the Death of Conservation EasementsZ 29 WYO. LAW. 18 (2006);
Nancy A. McLaughlin, Amending Perpetual Conservation Easements. A Case Study of the
Myrtle Grove Controversy, 40 U. RICH. L. REV. 1031 (2006); Nancy A. McLaughlin, Rethinking
the Perpetual Nature of Conservation Easements, 29 HARv. ENVTL. L. REV. 423 (2005).
1.
2.
3.
4.
5.

9 OXFORD ENGLISH DICTIONARY 587 (2d ed. 1989).
11 OXFORD ENGLISH DICTIONARY 586.
7 OXFORD ENGLISH DICTIONARY 766.
BLACKS LAW DICTIONARY 807 (8th ed. 2004).
BALLENTINE'S LAW DICTIONARY 632 (3d ed. 1969).

6.

Id. at 938.
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issue to date. This Article cautions that perpetual landprotection is not
appropriatein all circumstancesand recommends a more considereduse
of perpetual conservation easements as a land protection tool This
Article also explores the possible use of a number of nonperpetual
conservationeasements to accomplish landprotectiongoals.
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I. Perpetual Conservation Easements as Charitable Trusts in the
D onation Context .............................................................................
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INTRODUCTION

Conservationeasements are usuallyintendedto last
7
forever-these are known as perpetualeasements.

7. ELIZABETH BYERS & KARIN MARCHETFI PONTE, THE CONSERVATION EASEMENT
HANDBOOK 21 (2d ed. 2005) [hereinafter 2005 CONSERVATION EASEMENT HANDBOOK]. The

Conservation Easement Handbook has defined perpetual conservation easements in this
manner since its first publication in 1988. See THE CONSERVATION EASEMENT HANDBOOK:
MANAGING LAND CONSERVATION AND HISTORIC PRESERVATION EASEMENT PROGRAMS 7

(Janet Diehl & Thomas S. Barrett eds., 1988) [hereinafter 1988 CONSERVATION EASEMENT
HANDBOOK] (In response to the common question "How Long Does an Easement Last?" the
handbook provides: "An easement can be written so that it lasts forever. This is known as a
perpetual easement."). The Conservation Easement Handbook is a publication of the Land
Trust Alliance, the umbrella organization for the nation's land trusts. See http://www.lta.org (last
visited May 15, 2007).
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Over the past quarter century, private landowners have conveyed
conservation easements encumbering millions of acres to charitable
conservation organizations ("land trusts"), to state agencies organized
and operated as land trusts, and to cities, counties, and other
municipalities.8 Many of these easements were donated in whole or in
part as charitable gifts, others were sold for cash, and still others were
exacted as part of development approval processes. Although not
required by the easement enabling legislation in most states, 9 the vast
majority of conservation easements conveyed to date (whether through
donation, sale, or exaction) were drafted to protect the particular land
they encumber "in perpetuity."
The bias in favor of perpetual conservation easements appears to be
due to a number of factors. Perpetual easements are generally considered
more desirable than term easements (which expire at the end of a
specified term, usually a number of years) because term easements offer
only temporary land protection and, even if they are repeatedly renewed,
can cost far more in the long run than perpetual easements. ° As noted
above, many conservation easements are donated either in whole or in
part as charitable gifts, and donors are eligible for federal (and, in many
cases, state) tax benefits only if the conservation easements are expressly
perpetual. 1" In addition, studies indicate that many landowners are willing
to donate or sell conservation easements in large part because of their
8. Although perpetual conservation easements are also conveyed to agencies of the
federal government, such as the U.S. Fish & Wildlife Service, the laws that apply to those
federally held easements are beyond the scope of this Article. The growth in the number of acres
encumbered by conservation easements has been dramatic. In 1980, the nation's local, state, and
regional land trusts held conservation easements encumbering only a modest 128,001 acres. See
Nancy A. McLaughlin, Rethinking the PerpetualNature of ConservationEasements, 29 HARV.
ENVTL. L. REV. 423, 423 (2005). As of the end of 2005, that number had grown to more than 6.2
million acres. See LAND TRUST ALLIANCE, 2005 NATIONAL LAND TRUST CENSUS REPORT
(2005), availableat http://www.lta.org/ census/. The 6.2-million-acre figure does not include the
millions of additional acres encumbered by conservation easements held by: (i) federal, state,
and local governmental entities, for which acreage figures are not readily available, or (ii) land
trusts that operate on a national level, such as The Nature Conservancy, which reports that as of
the summer of 2006, it held conservation easements encumbering more than 2.7 million acres.
See Betting on the Ranch, NATURE CONSERVANCY MAG., Summer 2006, available at
http://www.nature.org/magazine/summer2006/misc/art17776.html.
9. See Todd D. Mayo, A HolisticExamination of the Law of Conservation Easements,in
PROTECTING THE LAND: CONSERVATION EASEMENTS PAST, PRESENT, AND FUTURE 40, 42
(Julie Ann Gustanski & Roderick H. Squires eds., 2000) (noting that, while "there is a
philosophical proclivity toward perpetual easements," only four states- California, Colorado,
Florida, and Hawaii -require that conservation easements be perpetual).
10. See, e.g., 2005 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 190; Darby
Bradley, President, Vt. Land Trust, Land Conservation: The Case for Perpetual Easements (Jan.
2003), http://www.vlt.org/perpetualeasements.html [hereinafter The Case for Perpetual
Easements].
11. See I.R.C. §§ 170(h)(1), (h)(2)(C), (h)(5)(A) (2006); see also. e.g., VA. CODE ANN. §
58.1-512C.2 (2006). For a discussion of the perpetuity requirements of I.R.C. § 170(h), see infra
Part I.B.(4).
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personal attachment to the particular land encumbered by the easement
and their desire to see that land permanently preserved." Indeed, the
promise of permanent protection of cherished land has been a key selling
point for land trusts attempting to convince private landowners to donate
or sell conservation easements. 3
The growing use of and reliance on perpetual conservation
easements to accomplish land protection goals raises a number of
important questions. How can perpetual conservation easements be
modified or terminated to respond to changed conditions, such as climate
change or changes in the surrounding landscape that may degrade or
destroy the conservation attributes for which the encumbered land was
protected? Who should have the authority to make such modification and
termination decisions and what standards (if any) should be applied?
Who should be entitled to the increase in the value of the encumbered
land when an easement is modified or terminated and formerly restricted
development and use rights are reunited with the fee title to the land?
Under what circumstances is the use of the perpetual conservation
easement as a land protection tool appropriate? And, is it ever possible
or desirable to use nonperpetualconservation easements to accomplish
land protection goals?

Perpetual conservation easements encumbering land 4 were not used
on a widespread basis until the mid-1980s and courts are only now
beginning to hear cases involving their substantial modification or
termination. 5 Accordingly, there is little precedent directly on point
12. See 2005 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 15, 17; Nancy A.
McLaughlin, Increasing the Tax Incentives for Conservation Easement Donations-A
Responsible Approach, 31 ECOLOGY L.Q. 1, 44-45 (2004); The Case for PerpetualEasements,
supra note 10.
13. For example, in describing conservation easements on its website, The Nature
Conservancy notes:
Often landowncrs have no intention of subdividing their properties for development.
But a conservation easement is still attractive to them because it reaches beyond their
own lifetimes to ensure the conservation purposes are met forever. An easement...
can give peace-of-mind to current landowners worried about the future of a beloved
property, whether forest or ranch, stretch of river or family farm.
The Nature Conservancy, Conservation Easements-All About Conservation Easements,
http://www.nature.org/aboutus/howwework/conservationmethods/privatelands/conservationease
ments/about/allabout.html (last visited Apr. 5, 2007); see also 1988 CONSERVATION EASEMENT
HANDBOOK, supra note 7, at 37-38 (listing the fact that conservation easements provide
permanent protection of the encumbered land as one of the "Four Key Selling Points" of an
easement program); 2005 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 39 (noting
that "[t]he easement holder should be sure to describe the thorough and permanent land and
resource protection that easements can provide, and the ability of its organization to ensure this
long-term protection.").
14. Conservation easements are also used to preserve historic structures, and those
easements are generally referred to as "faqade" or "historic preservation" easements.
15. See Nancy A. McLaughlin, Could Coalbed Methane Be the Death of Conservation
Easements?, 29 Wyo. LAW. 18 (2006) (discussing a case of first impression that was pending
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addressing the first three questions posed above. As explained in Part I
however, the donation of a perpetual conservation easement to a
municipality or land trust (or the purchase of a perpetual conservation
easement by a municipality or land trust with funds received or raised for
such purchase) creates a charitable trust relationship. In such cases, the
municipality or land trust should not be permitted to terminate or modify
the easement in contravention of its stated purpose without receiving
court approval in a cypres proceeding, where appropriate consideration
would be accorded to the intent of the easement grantor and the funders
of the project, as well as the public interest in maintaining, modifying, or
terminating the easement. Part II describes the policy reasons and
authorities supporting the application of similar equitable principles to
perpetual conservation easements acquired outside the donation
context-i.e., to perpetual easements purchased by municipalities and
land trusts with general funds or exacted as part of a development
approval process.
Part III cautions that perpetual land protection is not appropriate in
all circumstances and recommends a more considered use of the
perpetual conservation easement as a land protection tool. Part IV
explores the possible use of a number of nonperpetual conservation
easemients to accomplish land protection goals, and Part V briefly
concludes.
.I.

PERPETUAL CONSERVATION EASEMENTS AS CHARITABLE
TRUSTS IN THE DONATION CONTEXT

A.

Analogy to Charitable Gifts of Fee Title to Land

To understand why and how charitable trust principles should apply
to perpetual conservation easements that are conveyed as charitable gifts
to municipalities or land trusts, it is helpful to begin with an analogy. A

before the Wyoming Supreme Court involving the attempted termination of a perpetual
conservation easement). On May 9, 2007, the Wyoming Supreme Court dismissed the case on
the ground that the plaintiffs did not have standing to sue to enforce a charitable trust, but
invited the Wyoming Attorney General, as supervisor of charitable trusts, "to reassess his
position" with regard to the case. Hicks v. Dowd, 2007 WY 74, 33 (Wyo. 2007). The Wyoming
Attorney General had earlier declined to participate in the case because "the interests of the
public, as the beneficiaries of the conservation easement ... [were] being represented by
arguments of counsel on all sides." See id. 15 (quoting a May 3, 2004 statement of the attorney
general). For other cases involving the modification or termination of a perpetual conservation
easement, see infra Part I.B.(5) (discussing a case, settled in 1998, involving the attempted
"amendment" of a perpetual conservation easement encumbering a 160-acre historic tobacco
plantation located on the Maryland Eastern Shore to allow a seven-lot upscale subdivision on
the property); Part I.B.(7) (discussing a case, settled in 2006, in which the holder of a perpetual
conservation easement authorized the construction of a four-lane road across the encumbered
land to provide access to an adjacent Wal-Mart SuperCenter).
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gift of fee title to land to a charitable organization or to a city, county, or
other municipality to be used for a specific charitable purpose (such as a

public park) generally creates a charitable trust. 6 In such cases, the donor
has transferred legal title to the land to the municipality or charity to be
held for the specified purpose for the benefit of the public, which is the

beneficiary of the gift.17 The conveyance creates a trust relationship,
wherein the municipality or charity holds the land in trust for the benefit
of the public and owes fiduciary obligations to both the donor and the
public to use the land for the specified purpose.18
In such cases, the municipality or charity is not free to use the land or
the proceeds from its sale for a different public or charitable purpose.
Rather, to use the land for other than the donor's specified purpose, the
municipality or charity would have to obtain court approval in a cypres
proceeding, where: (i) it would have to be established that continued use
of the land for the donor's specified purpose has become "impossible or
impractical";19 and (ii) if such a showing is made, the court would
supervise the holder's use of the land or the proceeds from its sale for a
similar public or charitable purpose.2" In addition, because the beneficiary
16. See, e.g., Town of Cody v. Buffalo Bill Memorial Ass'n, 196 P.2d 369 (Wyo. 1948)
(holding that charitable trust rules applied to a gift of land to a charitable association to be used
to memorialize William F. Cody, commonly known as Buffalo Bill, and an attempted transfer of
the land to the town of Cody without authorization of a court of equity was void); City of Salem
v. Attorney Gen., 183 N.E.2d 859 (Mass. 1962) (holding that a gift of land to the city to be used
"forever as public grounds" established a trust restricting the use of the land to public park
purposes, and the city could not use three acres of the land for a public school building); Kevin
A. Bowman, The Short Term Versus the DeadHand:Litigating Our DedicatedPublicParks,65
U. CIN. L. REV. 595, 608 (1997) (noting that "[m]any courts, following a modern trend, have
viewed a dedication of land to a municipality for park purposes as an expression of intent to
create a [charitable] trust ... [where] the municipality act[s] as trustee[] and the general public as
beneficiary," and that other courts have applied charitable trust principles to accomplish the
same ends without directly finding that a charitable trust existed because trust principles provide
the best means of enforcing the intent of the grantor); see also McLaughlin, Rethinking the
PerpetualNature of Conservation Easements, supra note 8, at 431-32 (noting that even where
the donor is treated as having made a restricted charitable gift (sometimes referred to as a
"quasi-trust") the same principles apply).
17. The public, as beneficiary, holds equitable title to the property. See JESSE
DUKEMINIER ET AL., WILLS, TRUSTS, AND ESTATES 485, 493 (7th ed. 2005).
18. See McLaughlin, Rethinking the PerpetualNature of ConservationEasements, supra
note 8, at 433-34 (noting that the trustee of a charitable trust effectively serves two masters: (i)
the donor of the gift or trust assets and (ii) the public, as the beneficiary of such gift or trust).
19. The precise wording of this standard varies from state to state, and courts and
commentators use the terms "impractical" and "impracticable" interchangeably. See MARION R.
FREMONT-SMITH, GOVERNING NONPROFIT ORGANIZATIONS 512-13 app. (2004) (listing the cy
pres standard applied in the various states); see also AUSTIN WAKEMAN SCOTT & WILLIAM
FRANKLIN FRATCHER, THE LAW OF TRUSTS § 399.3, at 518 (4th ed. 1989) (referring to
"impossible or impracticable" as the standard); G.B. BOGERT & G.T. BOGERT, THE LAW OF
TRUSTS AND TRUSTEES § 438, at 157 (rev. 2d ed. 1991) (referring to "impossible, impractical, or
inexpedient" as the standard).
20. The doctrine of cypres technically involves a three-step process: if (i) the purpose of a
charitable gift or trust becomes "impossible or impractical" due to changed conditions and (ii)
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of a charitable trust is the public rather than any particular individual, the
state attorney general is typically a necessary party to any cy pres
proceeding to represent the interests of the public.2
The gift of a perpetual conservation easement to a municipality or
land trust creates an identical trust relationship. The donor has
transferred legal title to the easement to the municipality or land trust to
be used for a specific charitable purpose-the protection of the
encumbered land for the conservation purposes specified in the
instrument of conveyance in perpetuity-and the public is the beneficiary
of the easement. The municipality or land trust thus holds the easement
in trust for the benefit of the public, and owes fiduciary obligations to
both the donor and the public to use the easement for its stated purpose.
That the typical conservation easement does not contain the words
"trust" or "trustee" is irrelevant. The creation of a trust does not require
use of such words in the instrument of conveyance. As Professors Scott
and Fratcher explain in their famous treatise on trusts:
An express trust is a fiduciary relationship with respect to property,
arising as a result of a manifestation of an intention to create it and
subjecting the person in whom the title is vested to equitable duties to
deal with it for the benefit of others.22
It is to be noticed that an express trust may arise even though the
parties in their own minds did not intend to create a trust .... It is the
manifestation of intention that controls and not the actual intention
where that differs from the manifestation of intention. An express
trust may be created even though the parties do not call it a trust, and
even though they do not understand precisely what a trust is; it is
sufficient if what they appear to have in mind is in its essentials what
the courts mean when they speak of a trust [i.e., a fiduciary
relationship with respect to property].23

the donor is determined to have had a general charitable intent, then (iii) a court can formulate a
substitute plan for the use of the gift or trust assets for a charitable purpose that is as near as
possible to the original purpose specified by the donor. See., e.g., McLaughlin, Rethinking the
PerpetualNature of ConservationEasements, supra note 8, at 433. However, the second step is
generally not a barrier to the application of the doctrine as courts almost invariably find that the
donor had a general charitable intent if the gift or trust fails after it has been in existence for
some period of time; at least seven states now apply a presumption of general charitable intent;
and two states-Delaware and Pennsylvania-have eliminated the requirement entirely. See id.
at 479-80 (citing FREMONT-SMITH, supranote 19, at 177).
21. See ScoTr & FRATCHER, supra note 19, § 391, at 357, 360-61. For a more detailed
discussion of the doctrine of cy pres, see Nancy A. McLaughlin, Amending Perpetual
Conservation Easements. A Case Study of the Myrtle Grove Controversy,40 U. RICH. L. REV.
1031, 1040-41 (2006); McLaughlin, Rethinking the Perpetual Nature of Conservation
Easements,supra note 8, at 459-502.
22. See Sco-r & FRATCHER, supra note 19, § 462.1, at 310.
23. Id. § 2.8, at 50; see also DUKEMINIER, supra note 17, at 498 ("No particular form of
words is necessary to create a trust. The words trust or trustee need not be used. The sole
question is whether the grantor manifested an intention to create a trust relationship."); Town of
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In addition, the purpose of a conservation easement, which, broadly
stated, is environmental protection, is clearly "beneficial to the

community" and, therefore, "charitable" as those terms are defined
under state law.

24

Indeed, all fifty states and the District of Columbia

have enacted statutes facilitating the use of conservation easements
("easement enabling statutes"), and public funds are being poured into
generous tax incentive and easement purchase programs precisely
because conservation easements are beneficial to the community.

Finally, the fact that some easement donors may be primarily or
even solely motivated by selfish factors, such as the desire to obtain tax
benefits or establish memorials to themselves or their families, should be
immaterial to the question of whether the donation is considered
"charitable" for state law purposes. The only question courts should and
generally do ask is whether the gift advances the public interest in some
substantial way." The Supreme Court of Pennsylvania explained the
reason for this rule in 1888:
How many donations to public charities are made out of pure love to
God and love to man, free from the stain or taint of every
consideration that is personal, private or selfish? Who can say that the
millionaire who founds a hospital or endows a college, and carves his
name thereon in imperishable marble, does so from love to God and
love to his fellow, free from the stain of selfishness? Yet, is the
hospital or the college any the less a public charity because the
Chelmsford v. Greater Lowell Council Boy Scouts of Am., No. 261762, 2001 Mass. LCR Lexis
89, at 229 (Mass. Land Ct. Apr. 26, 2001) ("No magical incantation, e.g., 'in trust,' is required to
create a trust.") (quoting Hillman v. Roman Catholic Archbishop of Fall River, 24 Mass. App.
Ct. 241, 244 (1987)).
24. See RESTATEMENT (THIRD) OF TRUSTS § 28(f) (2003) ("Charitable trust purposes
include ... purposes that are beneficial to the community"); id. § 28 cmt. I ("[A] trust is
charitable if its purpose is to promote ... environmental quality" and "[a] trust to promote the
contentment or well being of members of the community is charitable. Thus, a trust to beautify a
city or to preserve the beauties of nature, or otherwise to add to the aesthetic enjoyment of the
community, is charitable."); McLaughlin, Rethinking the Perpetual Nature of Conservation
Easements, supra note 8, at 434 n.39 (noting that "[s]tate courts and legislators have specifically
declined to frame a precise definition of the term 'charitable' because ideas regarding social
benefit and public good change from time to time, and the concept of charity must be able to
adjust and expand to take into account the changing needs of society, new discoveries, and the
varying conditions, characters, and needs of different communities" and that "[t]he donation of
conservation easements . . . is precisely the type of new and unanticipated 'charitable' activity
that should be deemed to fall within the broad reach of that term."); cf Chattowah Open Land
Trust v. Jones, 636 S.E.2d 523, 525 (Ga. 2006) (holding that a devise of a decedent's home and
surrounding acreage to a land trust to maintain the property in perpetuity exclusively for
conservation purposes within the meaning of I.R.C. § 170(h) "unambiguously created a
charitable trust," and the fact that the decedent's will failed to use the terms "trust" and
"trustee" did not alter the outcome because the strict use of those terms is not required to
establish a trust).
25. See BOGERT & BOGERT, supra note 19, § 366, at 61; see also SCOTT & FRATCHER,
supra note 19, § 348, at 6 ("It is the purpose to which the property is to be devoted that
determines whether the trust is charitable, not the motives of the testator in giving it.").
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primary object of the founder or donor may have been to gratify his
vanity, and hand down to posterity a name which otherwise would
have perished with his millions? There is ostentation in giving, as well
as in the other transaction of life. In some instances donations to
public charities may be in part due to this cause; in others, there may
It would
be the expectation of indirect pecuniary gain or return ....
be as vain as it would be unprofitable for a human tribunal to
speculate upon the motives of men in such cases. Nor is it necessary
for any legal purpose. The money which is selfishly given to public
charity does as much good as that which is contributed from a higher
motive, and in a legal sense the donor must have equal credit
therefor. We must look elsewhere for a definition of a legal public
charity. 6
Because a municipality or land trust holds a donated perpetual
conservation easement in trust for the benefit of the public, it should not
be free to simply agree with the owner of the encumbered land to
terminate the easement, or modify it in contravention of its purpose, even
in exchange for cash or other compensation. Rather, to deviate from the
stated purpose of the easement, either through outright termination or by
substantially amending the easement, 7 the municipality or land trust
should be required to obtain court approval in a cypres proceeding. In
such a proceeding: (i) it would have to be established that the charitable
purpose of the easement has become "impossible or impractical"; and (ii)
if such a showing is made, the court would supervise the modification or
termination of the easement, the payment of compensation to the holder
equal to the value of the rights relinquished, and the holder's use of such
compensation to accomplish similar conservation purposes in some other
manner or location. In addition, because the public is the beneficiary of a
conservation easement, the state attorney general typically would be a
necessary party to the proceeding to represent the interests of the public.

26. Fire Ins. Patrol v. Boyd, 15 A. 553, 554-55 (Pa. 1888).
27. Amendments that are consistent with the purpose of a perpetual conservation
easement would not require court approval in a cy pres proceeding. Many perpetual
conservation easements contain an "amendment provision" that expressly grants the holder the
discretion to simply agree with the owner of the encumbered land to execute amendments that
are consistent with the purpose of the easement. See McLaughlin, The Myrtle Grove
Controversy, supra note 21, at 1072-74. In addition, even in the absence of such an express
power to amend, the holder of a perpetual conservation easement should be deemed to have the
implied power to simply agree to amendments that are necessary or appropriate to carrying out
the purpose of the easement and are not forbidden by its terms, such as amendments that clarify
vague language, correct a drafting error, increase the level of protection of the encumbered
property, or add additional acreage to the easement. See id. at 1075-77. To the extent changed
circumstances necessitate an amendment that is consistent with the purpose of a conservation
easement but exceeds the holder's express or implied powers, the holder can seek judicial
approval of the amendment pursuant to the more liberal doctrine of administrative (or
equitable) deviation. Seeid.at 1039-1041.
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A finding that the charitable purpose of a conservation easement has
become "impossible or impractical" pursuant to the doctrine of cypres
does not mean that the easement is no longer a valid property interest
under the state's easement enabling statute or other real property laws,
and, thus, that the holder is not entitled to compensation upon its
modification or termination. The easement's validity as an interest in real
property is a separate and distinct legal inquiry. Moreover, blindly
applying inapt principles of real property law to defeat the public's
interest and investment in conservation easements would be contrary to
public policy and produce absurd results-i.e., pointless windfalls to
owners of easement-encumbered land at the public's expense. 8
Because a conservation easement is a charitable asset that belongs to
the public, the holder should be compensated for the full value of the
rights relinquished as a result of the easement's modification or
termination. This value should equal the difference between: (i) the fair
market value of the encumbered land immediately after the modification
or termination of the easement, and (ii) the fair market value of the
encumbered land immediately before the modification or termination of
the easement; or, stated in another way, the extent to which the
modification or termination of the easement increases the fair market
value of the encumbered land.29
28. See Bennett v. Comm'r of Food & Agric., 576 N.E.2d 1365, 1367 (Mass. 1991) (in
declining to apply common law real property rules to invalidate a restriction in a conservation
easement that did not conform precisely to the definition of a conservation easement in the
enabling statue, the court explained: "Where the beneficiary of the restriction is the public and
the restriction reinforces a legislatively stated public purpose, old common law rules barring the
creation and enforcement of easements in gross have no continuing force."); see also infra Part
I.B.(2) (discussing the inappropriateness of conferring windfalls on the owners of easementencumbered land).
29. Support for this valuation method can be found in HartfordNationalBank v. City of
Bistol, 321 A.2d 469 (Conn. 1973), which involved a charitable trust that held, "in gross,"
certain covenants restricting the development and use of land in perpetuity. Upon the
condemnation (and resulting termination) of the covenants, the Connecticut Supreme Court
held that the trustee was entitled to compensation equal to the difference between the value of
the land free of the covenants (i.e., after the taking) and the value of the land subject to the
covenants (i.e., before the taking), or the extent to which termination of the covenants increased
the value of the land. In fact, the "before and after" method is the standard method by which
nonpossessory interests in land are valued for purposes of compensating their owners in the
condemnation context. See. e.g., United States v. Va. Elec. & Power Co., 365 U.S. 624, 630
(1961) (in determining the value of an existing in gross flowage easement that was condemned
by the government, the court noted that "[t]he valuation of an easement upon the basis of its
destructive impact upon ... the servient fee is a universally accepted method of determining its
worth."); see also McLaughlin, Rethinking the PerpetualNature of Conservation Easements,
supra note 8, at 491-98 (explaining that conservation easements are generally valued for
acquisition purposes-i.e., for purposes of establishing their purchase price in easement
purchase programs or calculating the federal and state tax benefits provided to easement
donors-using the "before and after" method, and for a variety of fairness and policy reasons
this same method, applied in reverse, should be used to compensate the public for its loss upon
the termination of a conservation easement); id. at 482-84 (explaining the inappropriateness and
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Those who argue that donated perpetual conservation easements can
be modified or terminated in the same manner as other easements-i.e.,
by agreement of the holder of the easement and the owner of the
encumbered land, or as otherwise provided in the applicable easement
enabling statute3-are viewing such easements solely through a real
property law prism, and ignoring the fact that such easements are also
charitable gifts made for a specific charitable purpose.3 Whenever any
interest in real property, whether it be fee title to land or a conservation
easement, is donated to a municipality or charity for a specific charitable
purpose, both state real property law and state charitable trust law should
apply. State real property law prescribes the procedural mechanisms by
which real property interests can be transferred and, in the case of
easements, modified or terminated. State charitable trust law governs a
donee's use and disposition of property conveyed to it for a specific
charitable purpose. In other words, although state real property law may
provide that a conservation easement can be modified or terminated by
agreement of the holder of the easement and the owner of the
encumbered land (and, in some cases, with the added requirement of the
holding of a public hearing and receipt of approval from a public official),
the holder of a perpetual conservation easement, in its capacity as trustee,
may not agree to modify or terminate the easement in contravention of
its stated purpose without first obtaining court approval in a cy pres
proceeding.
The foregoing discussion relates to perpetual conservation
easements conveyed to municipalities or land trusts in whole or in part as
consequences of a provision in an easement deed specifying that a smaller amount be paid to the
holder upon termination).
30. Most easement enabling statutes provide that a conservation easement can be modified
or terminated in the same manner as other easements. The Uniform Conservation Easement
Act, which has been adopted in whole or in substantial part by twenty-four states and the
District of Columbia, is a prime example. See infra Part I.B.(1). However, a few easement
enabling statutes impose further conditions on the modification or termination of a conservation
easement. See, e.g., MASS. GEN. LAWS ch. 184, § 32 (2007) (providing that the holder of a
conservation easement may release the easement, in whole or in part, only after the holding of a
public hearing and receipt of approval by a public official or officials); N.J. STAT. ANN. § 13:8B5, B-6 (2007); VA. CODE ANN. § 10.1-1704 (2007) (providing that land encumbered by certain
"open space" conservation easements held by public bodies may not be "converted or diverted"
from open space land use unless, inter alia, the conversion or diversion is determined by the
public body to be "essential to the orderly development and growth of the locality").
31. Two categories of persons have been arguing that perpetual conservation easements
can be modified or terminated in the same manner as other easements and, thus, without regard
to the express terms of the easements or the intent of the parties involved in their creation: (i)
purchasers of easement-encumbered land who wish to develop or otherwise used the land in
manners inconsistent with the easement, see, e.g., McLaughlin, The Death of Conservation
Easements,supra note 15; infra Part I.B.(5) (discussing the Myrtle Grove controversy), and (ii) a
few government and land trust holders of easements who wish to avoid state attorney general
and court oversight of their activities because they view such oversight as inconveniently costly
and cumbersome.

ECOLOGY LA W QUARTERLY

[Vol. 34:673

charitable gifts. However, a charitable trust relationship is also created
when a municipality or charity purchases a perpetual conservation
easement with funds that were received or raised expressly for such
purchase. In such cases, the municipality or charity should be similarly
bound to devote the funds to the purpose for which they were received or
raised and, thus, the same two sets of state laws should apply.32
B.

1.

Additional Support for Applying CharitableTrust Principles
to PerpetualConservationEasements

The Uniform ConservationEasementAct

The National Conference of Commissioners on Uniform State Laws
(NCCUSL) approved the Uniform Conservation Easement Act (UCEA)
in 1981, and the UCEA has since been adopted in whole or in substantial
part by twenty-four states and the District of Columbia.33 The UCEA
provides, in part, that a conservation easement may be modified or
terminated "in the same manner as other easements" (i.e., by agreement
of the holder of the easement and the owner of the encumbered land),
but "the Act does not affect the power of a court to modify or terminate a
conservation easement in accordance with the principles of law and
equity."34 In the original comments to the UCEA the drafters explained
that "the Act leaves intact the existing case and statute law of adopting
states as it relates to the modification and termination of easements and
the enforcement of charitable trusts," and "independent of the Act, the
Attorney General could have standing [to enforce a conservation
easement] in his capacity as supervisor of charitable trusts."35
On February 3, 2007, the NCCUSL approved amendments to the
comments to the UCEA to clarify its intention that conservation
easements be enforced as charitable trusts.36 The comment to section 3 of
the UCEA, as amended, explains:
The Act does not directly address the application of charitable trust
principles to conservation easements because: (i) the Act has the
relatively narrow purpose of sweeping away certain common law
impediments that might otherwise undermine a conservation
32. See, e.g., St. Joseph's Hosp. v. Bennett, 22 N.E.2d 305, 308 (N.Y. 1939) (holding that a
charitable corporation "may not ... receive a gift made for one purpose and use it for another,
unless the court applying the cypres doctrine so commands.").
33. See NAT'L CONF. OF COMM'RS ON UNIFORM STATE LAWS, UNIFORM CONSERVATION
EASEMENT ACT (1981), available at http://www.law.upenn.edu/bIllulc/ucea/2007_final.htm
[hereinafter UCEA]; McLaughlin, Rethinking the PerpetualNature of Conservation Easements,
supranote 8, at 426.
34. See UCEA, supra note 33, §§ 2(a), 3(b).
35. See id. § 3 cmt.
36. See UCEA, supra note 33.
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easement's validity, and researching the law relating to charitable
trusts and how such law would apply to conservation easements in
each state was beyond the scope of the drafting committee's charge,
and (ii) the Act is intended to be placed in the real property law of
adopting states and states generally would not permit charitable trust
law to be addressed in the real property provisions of their state
codes. However, because conservation easements are conveyed to
governmental bodies and charitable organizations to be held and
enforced for a specific public or charitable purpose-i.e., the
protection of the land encumbered by the easement for one or more
conservation or preservation purposes-the existing case and statute
law of adopting states as it relates to the enforcement of charitable
trusts should apply to conservation easements.37
The comment to section 3 of the UCEA, as amended, concludes:
[W]hile Section 2(a) [of the Act] provides that a conservation
easement may be modified or terminated "in the same manner as
other easements," the governmental body or charitable organization
holding a conservation easement, in its capacity as trustee, may be
prohibited from agreeing to terminate the easement (or modify it in
without first obtaining court approval in
contravention of its purpose)
38
a cypres proceeding.
This comment also refers to the Restatement (Third) of Property:
Servitudes and to the Uniform Trust Code (discussed below), both of
which contemplate the application of charitable trust principles to
conservation easements.3 9
2.

The Restatement (Third) of Property:Servitudes

The American Law Institute published the Restatement (Third) of
Property: Servitudes in 2000.40 Section 7.11 of the Restatement
recommends that the modification and termination of conservation
easements held by governmental bodies or charitable organizations be
governed not by the real property law doctrine of changed conditions, but
by a special set of rules. Section 7.11 provides, in general, that if changed
conditions render the purpose of a conservation easement impossible or
impracticable, a court can modify or terminate the easement in a cypres
proceeding. 1 In their commentary, the drafters of the Restatement
explain that "[b]ecause of the public interests involved, these servitudes
are afforded more stringent protection than privately held conservation

37.
38.
39.
40.
41.

See id.§3 cmt.
See id
See id.
See RESTATEMENT (THIRD) PROPERTY: SERVITUDES (2000).
Seeid.§ 7.11 cmts. b, c.
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servitudes."4 2 The drafters of the Restatement do not appear to have
contemplated that in the absence of changed conditions, holders of
conservation easements could simply agree with the owners of the
encumbered land to substantially modify or terminate such easements.43
Indeed, the protective provisions of Section 7.11 of the Restatement
would make little sense if governmental bodies and charitable
organizations were free to substantially modify or terminate conservation
easements that continue to serve the conservation or preservation
purposes for which they were created.
The Restatement also provides that if it becomes impossible to
accomplish the purpose of a conservation easement, a court has the
power to terminate the easement upon payment to the holder of
"appropriate damages and restitution."' In their comments, the drafters
of the Restatement recommend:
If the servient owner is responsible for the loss of the servitude's
utility, damages should be measured by the replacement value of the
servitude, or in appropriate cases, by the increased value of the
servient estate that will result from termination of the servitude. If the
servient owner is not responsible for the changes that have made the
servitude useless for conservation or preservation purposes, damages
sufficient to replace the servitude may be unfair. In that case,
restitution, without more, may be appropriate. Restitution may
include amounts invested in acquisition and improvement of the
servitude, as well as tax and other governmental benefits received by
the servient owner as a result of the creation of the servitude.4"
I disagree with the Restatement's recommendation regarding the
amount of damages and restitution to be paid to the holder to the extent
implementing that recommendation would result in a windfall to the
owner of the encumbered land. Pursuant to the Restatement's
recommendation, if an easement is terminated and the owner of the
encumbered land was not responsible for the loss of the easement's
utility, the holder could receive something less (and likely far less) than
the value of the easement at the time of its termination as established
under the "before and after" method. But allowing any of the economic
value attributable to a conservation easement upon its termination to
inure to the benefit of the owner of the encumbered land under any

42. See id. § 7.11 cmt. a.
43. See id. ("The rules stated in this section are designed to safeguard the public interest
and investment in conservation servitudes to the extent possible, while assuring that the land
may be released from the burden of the servitude if it becomes impossible for it to serve a
conservation orpreservationpurpose." (emphasis added)).
44. Seeid.§ 7.11(2), (3) cmts. c, d.
45. See id. § 7.11 cmt. c. The Restatement refers to conservation easements as
"conservation servitudes." Seeid.§§ 1.6(1), 7.11.
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circumstances would confer an undue windfall benefit on such owner at
the expense of the public.
The owner of land encumbered by a conservation easement has no
claim to any of the value attributable to the easement, having either: (i)
conveyed the easement to the government or nonprofit holder to be held
and enforced for the benefit of the public (generally in exchange for cash
or tax benefits based on the value of the easement as established under
the "before and after" method);46 or (ii) acquired the encumbered land
with at least constructive notice of the easement and, if by purchase, for a
price reflecting the diminution in the value of the land as a result of the
easement. In addition, the fact that the charitable purpose of a
conservation easement has become impossible or impractical due to
changed conditions does not necessarily mean there has been a decline in
the economic value of the holder's property interest-i.e., its right to
restrict the development and use of the encumbered land. Thus,
regardless of the cause, upon the termination of a conservation easement
the holder should be entitled, at a minimum, to the full value inherent in
the easement as established under the "before and after" method at that
time unless the easement deed specifically provides otherwise.47
3.

The Uniform Trust Code

The NCCUSL approved the Uniform Trust Code (UTC) in 2000 and
nineteen states and the District of Columbia have since adopted it in
some form.4" Section 414 of the UTC, which allows for the modification
or termination of certain "uneconomic" trusts, specifically provides that it
does not apply to "an easement for conservation or preservation"thereby implying that other UTC sections do apply to such easements in

46. It is of little consequence that the donor of a conservation easement may have received
less than the full value of the easement as established under the "before and after" method at
the time of its donation in the form of tax benefits. The making of a charitable gift by definition
involves an economic sacrifice. In no other cy pres context would a person who had made a
charitable gift be entitled (or even claim to be entitled) to any of the value inherent in the
donated property simply because such person had not been fully compensated for the gift in the
form of tax benefits.
47. See supra note 29 and accompanying text. In appropriate circumstances, the holder
should be entitled to replacement value (assuming such value is greater than the value of the
easement as established under the "before and after" method), as well as punitive damages. This
discussion has assumed that the easement deed does not provide for the payment of a lesser
amount to the holder of the easement upon the easement's termination. For a discussion of the
inappropriateness and consequences of such a provision, see McLaughlin, Rethinking the
PerpetualNature of ConservationEasements.supra note 8, at 482-84.
48. See NAT'L CONF. OF COMM'RS ON UNIFORM STATE LAWS, UNIFORM TRUST CODE
(2005), available at http://www.law.upenn.edu/bll/ulc/uta/2005final.htm [hereinafter UTC]; Nat'l
Conf. of Comm'rs on Uniform State Laws, A Few Facts About the Uniform Trust Code,
http://www.nccusl.org/Update/uniformact-factsheets/uniformacts-fs-utc2000.asp
(last visited
Apr. 8, 2007).
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appropriate circumstances. 49 The UTC drafters explain in their
commentary that:
Even though not accompanied by the usual trappings of a trust, the
creation and transfer of an easement for conservation or preservation
will frequently create a charitable trust. The organization to whom
the easement was conveyed will be deemed to be acting as trustee of
what will ostensibly appear to be a contractual or property
arrangement. Because of the fiduciary obligation imposed, the
termination or substantial modification of the easement by the
"trustee" could constitute a breach of trust.5"
4.

FederalTax Law

The dramatic growth over the past several decades in the use of
perpetual conservation easements as a land protection tool has been
fueled, in large part, by the federal charitable income, gift, and estate tax
deductions offered to landowners who donate conservation easements to
government entities or land trusts." Those federal tax incentives are
available, however, only with respect to conservation easements that
satisfy certain requirements set forth in the Internal Revenue Code and
Treasury Department regulations. Pursuant to those requirements, a taxdeductible conservation easement must, interalia, be:
(i) conveyed as a charitable gift to a government entity or charitable
organization to be held and enforced for the benefit of the
public for a specific charitable purpose,52 thereby creating a
charitable trust relationship;53
(ii) transferable only to another government entity or charitable
organization that agrees to continue to enforce the easement;54
and
(iii) extinguishable by the holder only in what essentially is a cypres
proceeding-i.e., in a judicial proceeding, upon a finding that the
continued use of the encumbered land for conservation purposes
has become "impossible or impractical," and with the payment
of a share of the proceeds from the subsequent sale or
49. See UTC, supra note 48, § 414(d).
50. See id. § 414 cmt.
51. See generallyMcLaughlin, Tax Incentives, supranote 12, at 10-17.
52. See I.R.C. § 170(h) (2006). The charitable purpose of a tax-deductible conservation
easement is the protection of the encumbered land for one or more of the following four
conservation purposes in perpetuity: (i) protection of open space, including farmland and
forestland; (ii) protection of wildlife habitat; (iii) historic preservation; and (iv) protection of
land for public recreation or education. See id. § 170(h)(4).
53. See supra Part I.A. (explaining that an express trust may be created even though the
parties do not call it a trust; it is sufficient if what they appear to have in mind is what the courts
mean when they speak of a trust-a fiduciary relationship with respect to property).
54. See Treas. Reg. § 1.170A-14(c)(2) (1999).
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development of the land to the holder to be used for similar
conservation purposes."
To satisfy the latter two of these requirements, most conservation
easements expressly state that they can be transferred or extinguished
only in the manner described.
Congress is free to condition the receipt of federal tax incentives
upon the conveyance of a particular form of charitable gift.5 6 It is quite
clear from the above requirements that neither Congress nor the
Treasury Department intended that government and nonprofit holders of
tax-deductible, perpetual conservation easements would be able to
substantially modify or terminate such easements upon satisfaction of
only the requirements in a state's easement enabling statute.57 Instead,
the principles of the doctrine of cypres are intended to apply in addition
or as an overlay to the provisions in a state's easement enabling statute
governing the modification or termination of conservation easements.5 8
55. See id. § 1.170A-14(g)(6)(i). These "extinguishment" requirements track the doctrine
of cypres, see supra notes 20-21 and accompanying text, and are distinguishable from the real
property law doctrine of changed conditions because of the requirement that the holder of the
easement receive compensation upon extinguishment and use such compensation for similar
conservation purposes. See, e.g., RESTATEMENT (THIRD) OF PROPERTY, supra note 40, § 7.11
cmt. c (noting that in other instances where changed conditions lead to the termination of a
servitude, such as in residential subdivisions, there is seldom an entitlement to damages).
56. See Gillespie v. Comm'r, 75 T.C. 374, 378-79 (1980).
57. See also S. REP. NO. 96-1007, at 605-06 (1980) ("[T]he committee intends that the
perpetual restrictions must be enforceable by the donee organization (and successors in interest)
against all other parties in interest (including successors in interest) . . . [and] . . . to limit
deductible contributions to those transfers which require that the donee (or successor in interest)
hold the conservation easement . . . exclusively for conservation purposes (i.e., that [the
easement] not be transferable by the donee except to other qualified organizations that also will
hold the perpetual restriction ... exclusively for conservation purposes."). Stephen J. Small, one
of the principal authors of the Treasury regulations, states:
[t]o those who suggest [the judicial proceeding required by the Treasury regulations]
may be a cumbersome way to deal with the problem [of termination due to changed
conditions], I would respond that these restrictions are supposed to be perpetual in
the first place, and the decision to terminate them should not be made solely by
interested parties. With the decision-making process pushed into a court of law, the
legal tension created by such judicial review will generally tend to create a fair result.
FEDERAL TAX LAW OF CONSERVATION EASEMENTS 16-4 (1997).

58. Land trusts are required to file Form 990 (Return of Organization Exempt from
Income Tax) with the Internal Revenue Service annually. In response to concerns about the
improper modification and termination of perpetual conservation easements, beginning in 2006,
land trusts holding conservation easements are required to attach a statement to Schedule A of
Form 990 containing, inter alia, the following information: (i) the number of easements
modified, sold, transferred, released, or terminated during the year and the acreage of those
easements; (ii) the reason for the modification, sale, transfer, release, or termination; and (iii)
the identity of the recipient (if any) of the benefit of such modification, sale, transfer, release, or
termination, and a statement regarding whether such recipient was a qualified organization (as
defined in section 170(h)(3) and the related regulations) at the time of transfer. See INTERNAL
REVENUE SERV., 2006 INSTRUCTIONS FOR SCHEDULE A TO FORM 990 (2006), available at
http://www.irs.gov/pub/irs-pdf/i990-ez.pdf.
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The Myrtle Grove Controversy

In 1975, Margaret Donoho donated a perpetual conservation
easement restricting the development and use of a 160-acre historic
tobacco plantation ("Myrtle Grove") located on the Maryland Eastern
Shore to the National Trust for Historic Preservation in the United States
("National Trust").59 Myrtle Grove had been in Donoho's family since
the 1700s, and the manor house, law office, outbuildings, and formal
grounds are listed on the National Register of Historic Places.
When Donoho's father died in 1963, Donoho received 160 acres of
the original property, and her brother received the remaining 425 acres.
Shortly thereafter, the brother sold his share for development into fiveacre residential lots. Donoho deeply resented her brother's action
because she felt it destroyed the land's open space character, and she was
determined to protect Myrtle Grove from similar development. After
meeting with a representative of the National Trust, who informed her
that a perpetual conservation easement would apply to all future owners
and forever protect Myrtle Grove from similar development, Donoho
donated a perpetual conservation easement to the National Trust.
The deed of easement encumbering Myrtle Grove states that the
grantor "desires to preserve the Myrtle Grove main dwelling and its
surrounding site comprising some 160 acres.., in substantially its present
condition," and that the purpose of the easement is "preserving . . .
protecting and maintaining the historic, architectural, cultural and scenic
values of said land and the improvements thereon." The deed expressly
prohibits certain activities, including: (i) subdivision of the land, except
for one tract of not less than five acres that may be selected by a
descendant of Donoho for the erection and maintenance of a single
private residence ("Heir's Lot"); (ii) construction or maintenance of
buildings or structures on the land other than the manor house, the law
office, and outbuildings adjacent thereto; outbuildings incidental to a
farming operation; and the private residence on the Heir's Lot; and (iii)
any activities, actions, or uses detrimental or adverse to water
conservation, erosion control, soil conservation, or fish and wildlife
habitat preservation. The deed provides that the easement restricts the
use of the land and improvements thereon "in perpetuity," and "run[s] as
a binding servitude in perpetuity with the land." There is no provision in
the deed authorizing the grantee to agree with Donoho or a subsequent
owner of the encumbered land to modify or terminate the perpetual
easement.

59. The following discussion is derived from McLaughlin, The Myrtle Grove Controversy,
supra note 21, and citations to primary source materials can be found in that article.
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After Donoho's death, her descendants exercised their right to
create the Heir's Lot and then sold the entire property, subject to the
perpetual easement, to a prominent Washington, D.C. developer. At the
time of the sale, the heirs received written assurances from the National
Trust that the restrictions on development and use in the perpetual
easement would, indeed, run with the land and bind all future owners.
Several years after the sale, however, the National Trust "conceptually
approved" the developer's request to amend the easement to: (i) narrow
its application to a forty-seven-acre "historic core" surrounding the
historic manor house, and (ii) permit a six-lot subdivision on the
remainder of the property, complete with a single-family residence and
ancillary structures, such as a pool, pool house, and tennis courts, on each
of the six lots. In exchange, the National Trust was to receive $68,700, a
buffer easement intended to protect the scenic view from the entrance
drive to the property (but the buffer area was already protected by the
existing easement), modification of some of the terms of the existing
easement, and new easements encumbering three of the residential lots to
be located outside the historic core.
The National Trust's approval of the amendment request touched off
a storm of protest from conservation groups, Donoho's heirs, and the
local and national media. Donoho's daughter wrote to the National Trust
to express her "sense of outrage and betrayal" at the proposed
subdivision. In a second letter she noted:
The distinction the [National] Trust now makes between a "historic
core" and the rest of the property would have made no sense to
[Donoho] and makes no sense to my sister and me. Had [Donoho]
been primarily preoccupied with architecture-with the eighteenth
century buildings at Myrtle Grove-she could have kept the right to
sell some of the farmlands and thus insured herself a much easier old
age than she had. She was not a rich woman but chose to deny herself
in order to preserve the land.
The National Trust soon acknowledged it had made a mistake and
withdrew its approval. The developer then sued the National Trust for
breach of contract, asking for either specific performance of the alleged
agreement to amend or damages of not less than $250,000.
With the assistance of the National Trust, the Maryland Attorney
General defended the perpetual easement, asserting that the easement
constitutes a charitable trust and could not be amended as proposed
without receiving court approval in the context of a cy pres proceeding,
where it would have to be shown that the charitable purpose of the
easement had become "impossible or impractical." The attorney general
explained that:
(i) in 1975, the people of Maryland received a charitable gift from
Donoho in the form of a conservation easement preserving the
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scenic, natural, and historical characteristics of Myrtle Grove
(and specifically prohibiting its subdivision) in perpetuity;
(ii) although, in general, an easement is an agreement that may be
modified with the consent of the holder of the easement and the
owner of the encumbered land, "Myrtle Grove is not a mere
conservation agreement but a gift in perpetuity to a charitable
corporation for the benefit of the people of Maryland" and "[a]s
such, it is subject to a charitable trust"; and
(iii) even though the Maryland easement enabling statute provides
that a conservation easement may be extinguished or released, in
whole or in part, in the same manner as other easements,
"[n]othing in [the] statute or its legislative history... indicates the
legislature's intent to abrogate application of well-settled
charitable principles when a conservation easement is gifted to a
charitable corporation.
Acknowledging that rigid adherence to the terms and purposes of a
conservation easement in perpetuity might, over time, prove contrary to
the wishes of the donor and the interests of the public, the attorney
general noted that the charitable trust doctrines of administrative
deviation and cypres (with their established standards and requirement
of judicial approval) provide the framework within which the National
Trust could consider making changes to the easement.
The Land Trust Alliance, the Chesapeake Bay Foundation,
Preservation Maryland, and several other historic preservation
organizations filed an amicus brief arguing that the easement's
unambiguous language and settled Maryland law dictated that the
easement constituted a charitable trust. They noted that, while the
Maryland easement enabling statute provides the procedural requisites
for amending conservation easements (i.e., agreement of the owner of the
land and the holder of the easement), the statute does not and cannot
extinguish the overriding legal principles governing the circumstances
under which the holder of an easement may agree to amendments-i.e.,
charitable trust principles. They pointed out that the UCEA specifically
declined to abrogate the application of charitable trust principles to
conservation easements. They also cautioned that the court's decision on
the charitable trust issue would have consequences reaching far beyond
Myrtle Grove, and that a voluntary conservation program can succeed
only by providing potential and existing conservation easement donors
assurance that the protections they place on their land will be, as they
intend, permanent.
The Eastern Shore Land Conservancy, The Nature Conservancy,
and five landowners who owned land either adjoining or in close
proximity to Myrtle Grove filed a motion to intervene asserting, inter
alia, that the proposed subdivision would have an adverse effect on the
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natural attributes of the area; many of the adjacent or nearby landowners
had acquired their properties and encumbered them with conservation
easements in part because of the existence of the Myrtle Grove easement;
and the proposed amendment of what the public considered to be a
perpetual easement would severely compromise the ability of
conservation organizations to both solicit future easement donations and
raise the funds necessary to continue their operations. They noted that
"[t]he charitable trust doctrine has as its underpinning not only the desire
to further charitable and public purposes.. . [but] also serves the purpose
of encouraging others to make similar gifts based on the assurance that
their wishes will be carried out," and warned that the Myrtle Grove case
would establish "extremely important precedent."
The Myrtle Grove case was settled in 1998, with the National Trust
agreeing to pay the developer $225,000.60 The parties also agreed that: (i)
subdivision of the encumbered property is prohibited; (ii) any action
contrary to the express terms and stated purposes of the easement is
prohibited; and (iii) amending, releasing (in whole or in part), or
extinguishing the easement without the express written consent of the
Maryland Attorney General is prohibited, except that prior written
approval of the attorney general is not required for approvals carried out
pursuant to the ordinary administration of the easement in accordance
with its terms.61 By approving those settlement terms in its consent
decree, the trial court arguably supported the attorney general's position
that the perpetual conservation easement constitutes a charitable trust
and, thus, that the National Trust may not agree with the owner of the
encumbered land to terminate or modify the easement in contravention
of its stated purpose unless it first receives approval for such action in a
cypres proceeding.
The National Trust continues to hold the easement encumbering
Myrtle Grove.
6

In re Preservation Alliance for Greater Philadelphia

In re Preservation Alliance for Greater Philadelphia involved a
faqade easement encumbering an historic house located in Philadelphia's
Germantown neighborhood (known as Mayfair House).62 The easement
had been donated to the Preservation Alliance for Greater Philadelphia

60. See Consent Judgment at 2-3 & Exhibit C, State v. Miller, No. 20-C-98-003486 (Md.
Cir. Ct. July 16, 1999) (on file with author).
61. See id.
62. In re Preservation Alliance for GreaterPhiladelphia,O.C. No. 759 (Ct. Com. Pl. of
Philadelphia County, Pa. June 28, 1999). The following discussion is derived from McLaughlin,
Rethinking the Perpetual Nature of Conservation Easements, supra note 8, at 450-51, and
citations to additional primary source materials can be found in that article.
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in 1981. At the time of the donation Mayfair House was occupied and in
good condition, but over the course of time the house became
dilapidated. In 1999, the Preservation Alliance petitioned the court
requesting that the court apply the doctrine of cy pres to authorize: (i)
extinguishment of the faqade easement and demolition of Mayfair House,
and (ii) replacement of the easement with a declaration of covenants
designed to permanently preserve the site of the house as a park and
prevent construction on the site of any buildings incompatible with the
historic architectural character of Germantown. Both the Pennsylvania
Attorney General and the attorney for the city of Philadelphia were
notified of and consented to the petition.
In its decree, the court first stated that the Preservation Alliance
held the faqade easement as a "charitable interest" subject to the
Pennsylvania Decedents, Estates, and Fiduciaries Code, which includes a
statutory formulation of the doctrine of cy pres. The court then
determined that due to changed circumstances there was no reasonable
contemplation of restoring Mayfair House to any proper use; the purpose
of the faqade easement, insofar as it attempted to preserve Mayfair
House, had been frustrated; and the charitable intent of the donor had
been to preserve the historic fabric of the Germantown neighborhood in
addition to Mayfair House. The court concluded that the donor's intent
would be best served by granting the petition. Accordingly, the court
authorized extinguishment of the faqade easement and replacement of
the easement with a declaration of covenants as requested by the
Preservation Alliance.
This case is notable for two reasons. It is the only reported case to
date in which a court has authorized the extinguishment of a perpetual
conservation easement. In addition, the court authorized extinguishment
of the easement according to cy pres principles and in a proceeding in
which the Pennsylvania Attorney General and the attorney for the city of
Philadelphia participated as representatives of the public. Thus, although
the Pennsylvania easement enabling statute mirrors the UCEA in
providing that a conservation easement may be modified or terminated
"in the same manner as other easements,"63 both the court and the parties
to the proceeding determined that the holder of the easement was not
permitted to simply agree with the owner of the encumbered land to
extinguish the easement and, instead, was required to obtain court
approval for such action in cypres proceeding.

63.

See 32 PA. STAT. ANN. § 5055(a) (West 2006).
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The Wal-Mart Controversy

On or about May 1, 1996, the East Ridge Development Company
(ERD) conveyed a conservation easement encumbering approximately
eight acres of woodland located in the city of Chattanooga and adjoining
South Chickamauga Creek (the "Property") to the city.' The easement
was granted "in perpetuity" and provides that it "shall continue as a
servitude running in perpetuity with the Property."65 The easement states
that the Property possesses scenic, open space, and recreational values of
great importance to the people of the city and the state of Tennessee, and
that the easement will be an integral component of a greenway along the
creek and will help implement the greenways plan identified by the
National Park Service in its 1994 study "Greenways of the Southeast
Tennessee River Valley."66 The purpose of the easement is to: (i) assure
that the Property will be retained forever in its scenic, recreational, and
open space condition; and (ii) prevent any use of the Property that will
significantly impair or interfere with its conservation values.6"
The easement grants certain rights to the city of Chattanooga,
including the right to allow public access to the Property for such
purposes as recreational trail use and wildlife observation, and the right
to construct and maintain boardwalks, trails, wildlife viewing platforms,
and associated structures.66 The easement reserves to ERD and its
successors and assigns the "right to transit the [P]roperty at all reasonable
times to gain access to the grantor's other holdings," but also specifically
prohibits a range of activities on the Property including the construction
of buildings, surface alteration, soil degradation, and the dumping of
waste or debris.69 The easement also provides that "[a]ny activity or use
of the Property inconsistent with the purpose of [the] easement is
prohibited," and the easement "shall be liberally construed in favor of the
grant to effect the purpose of the easement and the policy and purpose
of" Tennessee's easement enabling statute.7 0 By accepting the easement,

64. See Final Order at 2, Tenn. Envtl. Council et al. v. Bright Par 3 Assocs., L.P. et al., No.
03-0775 (Ch. Ct. Hamilton County, Tenn. Dec. 19, 2006) (on file with author); Grant Deed of
Conservation Easement by East Ridge Development Company in favor of the City of
Chattanooga (May 2006) [hereinafter Conservation Easement] (on file with author).
65. See Conservation Easement, supra note 64, at 2, 4.
66. See id. at 1.
67. Seeid.at 2.
68. See id.
69. See id. at 3.
70. See id. at 3, 4; see also TENN. CODE ANN. § 66-9-302 (2006). Tennessee's easement
enabling statute provides:
It is the finding of the general assembly that the protection of the state's land, water,
geological, biological, historical, architectural, archaeological, cultural, and scenic
resources is desirable for the purposes of maintaining and preserving the state's
natural and cultural heritage, and for assuring the maintenance of the state's natural
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the city specifically agreed "to honor the intentions of grantor stated
[t]herein and to preserve and protect in perpetuity the Conservation
Values of the Property for the benefit of this generation and generations
71
to come.1
In 1999, Osborne Building Corporation, the successor by merger to
ERD, made plans to develop land adjacent to the Property that was
zoned for commercial use." In June of 2003, Osborne and associated
parties (the "developers") began constructing a Wal-Mart SuperCenter,
complementary retail space, and parking areas on that adjacent land.73
Shortly after construction began, Tennessee Environment Council, Inc.,
the Coalition for Responsible Progress, and Sandy Kurtz (collectively, the
"plaintiffs") petitioned the Chancery Court for Hamilton County,
Tennessee (the "trial court") for a restraining order, alleging that the
development and construction activities adversely and unlawfully
affected the conservation easement.74 The trial court dismissed the
complaint, ruling that the plaintiffs lacked standing to sue to enforce the
conservation easement.7 ' The plaintiffs appealed, and the Tennessee
Court of Appeals reversed, finding that the plaintiffs had standing to
bring the action under Tennessee's easement enabling statute, which
provided that "conservation easements may be enforced by . . . the

holders and/or beneficiaries of the easement."76

and social diversity and health, and for encouraging the wise management of
productive farm and forest land.
71. See Conservation Easement, supra note 64, at 2.
72. See Final Order, supra note 64, at 2.
73. See Memorandum Opinion and Order at 2, Tenn. Envtl. Council et al. v. Bright Par 3
Assocs., L.P. et al., No. 03-0775 (Ch. Ct. Hamilton County, Tenn. Dec. 19, 2006) (on file with
author). The developers were Osborne, Bright Par 3 Associates, L.P., DBS Corporation, and
Corker Group, Inc. See id. at 1.
74. See id. at 2. Tennessee Environment Council, Inc. (TEC) is a Tennessee nonprofit
organization with a mission to educate and advocate for the protection of Tennessee's
environment and public health. See Final Order, supra note 64, at 3. The Coalition for
Responsible Progress (CFRP) is an organization of public interest groups and citizens, including
residents of Chattanooga and Tennessee, working to prevent the detrimental impact of
development on health and the environment in the Chattanooga area. See id. Sandy Kurtz, a
resident of Chattanooga and member of TEC and CFRP, was very involved in the protection of
the environment in Tennessee and Chattanooga and personally used the Property for
educational and recreational purposes and enjoyed the scenic and open space benefits protected
by the easement. See id.
75. See Memorandum Opinion, supra note 73, at 2.
76. See id. The Tennessee Court of Appeals determined that "any resident of Tennessee is
a beneficiary of the easement, and thus has standing to enforce it." See Tenn. Envtl. Council et
al. v. Bright Par 3 Assocs., L.P. et al., No. E2003-01982-COA-R3-CV, 2004 Tenn. App. LEXIS
155, at *10 (Tenn. Ct. App. Mar. 8, 2004). In 2005, Tennessee's easement enabling statute was
revised to provide:
An action affecting any conservation easement granted on or after July 1, 2005, may
be brought by: (1) An owner of an interest in the real property burdened by the
easement; (2) A holder of the easement; (3) A person having third-party ight of
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In late 2003 or early 2004, a four-lane access road to the Wal-Mart
development that crossed a portion of the Property was constructed.77 In
April of 2005, the plaintiffs filed an amended complaint adding the city of
Chattanooga as a defendant and alleging, inter alia, that the developers
had "degraded and destroyed" an area that included the Property "so
that they might profit personally at the public expense. '78 The suit
received a great deal of media attention because a candidate for the U.S.
Senate and former mayor of Chattanooga had, through his private
development company, both acquired the Property encumbered by the
easement and sold the adjacent land to Wal-Mart.79 Media reports alleged
that, while serving as mayor, the candidate had allowed top officials in his
staff to facilitate the sale of the land to Wal-Mart by permitting
construction of the access road across the Property in violation of the
conservation easement. The ChattanoogaTimes Free Pressreported:
The lawsuit revolves around the abrogation of a contract accepted by
the City Council in 1996 to protect the land at the heart of the
Two city
dispute.. .for public use and enjoyment in perpetuity ....
mayoral administrations, and the city councils that presided during
those administrations, allowed the abrogation of the covenant for that
land.... Residents of Chattanooga have a right to know how and why
that occurred .... Citizens who might in the future consider offering
land for conservation easements also should know whether such
covenants will be strictly construed and protected, or whether, and
how, they might easily be violated by a compliant city government to
suit a developer's interest."s

enforcement; (4) The attorney general, if the holder is no longer in existence and
there is no third-party right of enforcement; or (5) A person authorized by other law.
See TENN. CODE ANN. § 66-9-307(a) (2006).
77. See Final Order, supra note 64, at 4; see also Marc Perrusquia, Land Sale Predates
Corker as Mayor-But Road to Wal-Mart on Site Prompts Questions of Conflict, COM. APPEAL
(Memphis, TN), Sept. 18, 2006, at Al ("The new four-lane road cut off a western section of the
wooded, 7.8 acre preserve.., officials also agreed to allow storm water to drain onto the
preserve, stirring complaints from nature lovers that it's now often flooded and overgrown with
weeds.").
78. See Second Amended and Restated Complaint Including Petition for Extraordinary
Relief at 9, Tenn. Envtl. Council et al. v. Bright Par 3 Assocs., L.P. et al., No. 03-0775 (Ch. Ct.
Hamilton County, Tenn. Apr. 11, 2005) (on file with author).
79. See Honor the Public's Interest,CHATTANOOGA TIMES FREE PRESS, Oct. 17, 2006, at
B6; see also, e.g., Mr. Corkerand Candor,CHATTANOOGA TIMES FREE PRESS, Oct. 13, 2006, at
B6; Perrusquia, supra note 77; Marc Perrusquia and Richard Locker, Old Lawsuit Back to
Haunt Corker in Race; Reinstated Environmental Case Questions Ethics of Business Deal,
COM. APPEAL (Memphis, TN), Aug. 20, 2006, at Al.
80. See Honor the Public'sInterest, supra note 79; see also, e.g., Perrusquia, supra note 77
("Th[e] July 2003 closing involved a $4.6 million land sale by then-Mayor Bob Corker's private
company to the developers of a Wal-Mart SuperCenter. To close the deal, Corker's lawyers
needed-and received-final city authorization for a new road through a nature preserve."); Mr.
Corker and Candor,supranote 79 ("The core issue is whether city government, before and after
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In December of 2006, the parties settled the dispute. The developers
agreed to: (i) transfer approximately eight acres of land to the plaintiffs
or their designee to be used "for conservation and environmental
purposes for the benefit of people of the State of Tennessee and the
citizens of the City"; (ii) pay $500,000 to the plaintiffs to be used to
"purchase real property in Tennessee that shall be used for conservation
and environmental purposes for the benefit of the citizens of the State of
Tennessee and the City"; and (iii) pay the costs, fees, and expenses that
the plaintiffs incurred in bringing the action.8
In its final order approving the settlement and dismissing the case
the trial court noted, as a "Finding of Fact," that the conservation
easement constituted a "charitable gift" within the meaning of the
Tennessee Charitable Beneficiaries Act of 1997.82 When the suit was filed
in 2003, that act included a statutory formulation of the doctrine of cy
pres, which provided, in relevant part, that if a charitable gift becomes
impossible or impracticable to enforce and the donor manifested a
general intent to devote the gift to charity, the court "has jurisdiction to
order the disposition or administration of the charitable gift as nearly as
possible to fulfill the general charitable intention of the donor."83 The
trial court found that the settlement provided for a substitute donation of
property that fulfilled, as nearly as possible, the general charitable and
conservation intentions of the original easement.'
The trial court's "Conclusions of Law" were extensive, including
that: (i) the purpose of the charitable grant of the easement had become,
in part, impossible or impracticable to enforce; (ii) it would be
inequitable and wasteful to alter the road or any other portion of the
Wal-Mart development because the road was constructed after the trial
court initially dismissed the action and before the Tennessee Court of
Appeals reinstated it, and the road was being used; and (iii) it was,
therefore, necessary to provide an alternative remedy. 5 The court
determined that the plaintiffs and the residents of Tennessee and
Mr. Corker became mayor, properly protected the conservation easement it had accepted in
1996.").
81. See Michael Davis, PartiesAnnounce Settlement in Wal-Mart Case, CHATr'ANOOGA
TIMES FREE PRESS, Dec. 20, 2006, at Al; Final Order, supra note 64, at 7.
82. See Final Order, supra note 64, at 2.
83. See TENN. CODE ANN. § 35-13-106 (2003). That provision was repealed in 2004 when
Tennessee adopted the Uniform Trust Code, which also contains a statutory formulation of
doctrine of cy pres. See TENN. CODE ANN. § 35-15-413 (2006) ("[I1f a particular charitable
purpose becomes unlawful, impracticable, impossible to achieve, or wasteful... The court may
apply cy pres to modify or terminate the trust by directing that the trust property be applied or
distributed, in whole or in part, in a manner consistent with the settlor's charitable purposes.").
The Tennessee version of the Uniform Trust Code also includes the section referring to
conservation and preservation easements discussed in Part I.B.(3), supra.
84. See Final Order, supra note 64, at 4.
85. See id. at 5-7.
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Chattanooga were fairly and adequately compensated under the terms of
the settlement for any losses they may have suffered as beneficiaries of
the easement.86 The court also determined that the property and cash
transferred to the plaintiffs, which is to "be applied to effect the same
purpose as that of the original grant of the Easement," constitutes a
reasonable and adequate substitute for any portion of the Property that
may have been affected or taken as a result of the road construction or
the Wal-Mart development.87
The developers presumably agreed to settle the case on terms
favorable to the plaintiffs and the public for a number of reasons.' They
likely wanted to avoid additional negative publicity in the run up to the
November election.89 They likely were aware that in Tennessee, as in
other jurisdictions, donations to charities are "peculiar[1]y favored by the
courts. '""' The trial court had earlier ruled that the plaintiffs could be
entitled to recover punitive as well as compensatory damages.9 And
absent a settlement favorable to the plaintiffs and the public, the court
might have ordered the Property restored to its condition before the
construction of the road and the Wal-Mart development.92
86. See id at 2, 6-7.
87. See id. at 5, 7.
88. Although the court did not order that the road be removed and the Property restored
to its condition before the development, the terms of the settlement were favorable to the
plaintiffs and the public. See A Victory for Conservation, CHATTANOOGA TIMES FREE PRESS,
Dec. 20, 2006, at B6 (noting that the settlement "should serve as a warning to developers and
public officials that they may not negligently disregard protective easements deeded to the city
for conservation value and permanent public use" and "the settlement's terms ... favor the
plaintiffs and clearly suggest that the road was wrongly allowed and built").
89. See Brian Lazenby & Herman Wang, Settlement Reached on Easement Lawsuit,
CHATTANOOGA TIMES FREE PRESS, Oct. 14, 2006, available at http://www.timesfreepress.com/
absolutenm/templates/politicalnews.aspx?articleid=5952&zoneid=66 ("The proposed settlement
eliminates the scheduled deposition of Mr. Corker [the candidate] next Friday, two days after
the start of early voting in Tennessee.").
90. Dickson v. Montgomery, 31 Tenn. 348, 362 (1851); accord Hardin v. Indep. Order of
Odd Fellows, 51 Tenn. App. 586, 597 (1963) ("Courts here, as anciently, look with favor upon all
donations to charitable uses and give effect to them where it is possible to do so consistently with
rules of law, and to that end the most liberal rules the nature of the case will admit of, within the
limits of ordinary chancery jurisdiction, will be resorted to if necessary."); see also TENN. CODE
ANN. § 35-13-102(a) (2006) ("[T]he public policy of Tennessee, as declared in its cases and
statutes, favors gifts to charity that improve the general welfare through acts of philanthropy.").
91. See Memorandum Opinion, supra note 73, at 5-6 (citing to the RESTATEMENT
(THIRD) OF PROPERTY, supra note 40, § 8.5 cmt. a, which provides that because the resources
protected by a conservation easement "provide important public benefits, but are often fragile
and vulnerable to degradation or loss [by] actions of the holder of the servient estate,"
conservation easements "should be vigorously protected by the full panoply of remedies
available to protect property interests," and, in addition to injunctions, "damages to both
compensate the public for irreplaceable losses and deter servient owners from conduct that
threatens the protected interests are appropriate.").
92. See TENN. CODE ANN. § 35-13-103 (providing that a gift instrument that specifies the
charitable purpose of a charitable gift controls the administration of that gift); see also SCOTT &
FRATCHER, supra note 19, § 291.1, at 77-78 ("We have seen that the interest of the beneficiaries
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Both the trial court's Conclusions of Law and the developers'
willingness to settle bolster the view that a government or nonprofit
holder of a conservation easement is not free to simply agree with the
owner of the encumbered land to substantially modify or terminate the
easement. 93 Rather, the holder of a conservation easement must obtain
court approval for any such action in a cy pres proceeding, where
appropriate consideration will be accorded to the interests of all relevant
parties, including the public as beneficiary of the easement.

C

The Policy Underlyingthe Doctrine of Cy Pres

Deference is accorded to the intent of charitable donors under the

doctrine of cy pres because of a deeply rooted tradition of respecting an
individual's right to control the use and disposition of his or her property,
and a concern that failing to honor the wishes of charitable donors would
chill future charitable donations. However, because of society's
competing interest in ensuring that assets perpetually devoted to specific
charitable purposes continue to provide benefits to the public, the
doctrine of cypres places limits on a donor's ability to exercise control
over the use of charitable assets. When property is donated to a
municipality or charitable organization for a specific charitable purpose,
the donor essentially strikes a bargain with the public: the donor is
permitted to exercise control over the use of the property, but only so
long as the prescribed use of the property continues to provide an
appropriate level of benefit to the public.94
In addition, although municipalities and charitable organizations
operate to benefit the public, history has shown that they cannot always

in the trust property is not cut off by a transfer by the trustee in breach of trust to a third person
who at the time of the transfer has notice that the transfer is in breach of trust, and that the
transferee can be charged as constructive trustee of the property, and compelled to restore it to
the trust."); id. § 297.4, at 123 ("Where the trust is evidenced by a written instrument, the
transferee is chargeable with notice of the legal effect of provisions in the instrument. If under
the instrument as interpreted by the court, the trustee has not power to make the transfer, the
transferee is not protected merely because he was not unreasonable in interpreting the
instrument as empowering the trustee to make the transfer. This is true even though the
transferee acted under advice of counsel."); id. § 392, at 380 ("The mere fact that the trustees of
a charitable trust have for a long time applied the trust property to purposes other than those
designated by the settlor does not preclude the court from directing that the trust should be
administered according to its terms"). The law governing the enforcement of charitable gifts is
derived from the law of charitable trusts. See Carl J. Herzog Found. v. Univ. of Bridgeport, 243
Conn. 1, 7 n.2 (1997).
93. In this case, the city of Chattanooga effectively agreed with the developers to modify or
terminate the easement by allowing the developers to violate the easement.
94. See Rob Atkinson, Reforming Cy Pres Reform, 44 HASTINGS L.J. 1112 (1993)
(describing the bargain).
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be trusted to act in accordance with the public interest.95 Indeed,
municipalities and charitable organizations entrusted with charitable
assets will almost inevitably be subject to financial, political, and other
pressures that could cause them to act in manners contrary to the public
interest. Hence, a certain level of attorney general and court oversight
has proven necessary to ensure that such entities administer the
charitable assets they hold in accordance with the public interest.
The charitable trust rules and, in particular, the doctrine of cypres,
protect the public interest and investment in perpetual conservation
easements and, at the same time, permit adjustments to be made to
respond to changed conditions. The requirements of the cy pres
doctrine-including the "impossibility or impracticality" standard, the
representation of the public interest by the attorney general, and the
vesting of ultimate decision-making authority in a court-help to ensure
that perpetual conservation easements are not terminated or modified in
contravention of their stated purposes without consideration of both the
intent of the parties involved in the easement's creation96 and the
interests of the public in maintaining, modifying, or terminating the
easement. Just as importantly, if a perpetual conservation easement is
modified or terminated under the cy pres doctrine, the court will
supervise both the payment of appropriate compensation to the holder
and the holder's use of such compensation for similar conservation
purposes. The doctrine of cypres thus balances our respect for the right
of individuals to control the use and disposition of their assets and our
desire to encourage charitable gifts with the need to ensure that assets
perpetually devoted to charitable purposes continue to provide benefits
to the public.
11.

PERPETUAL CONSERVATION EASEMENTS OUTSIDE THE DONATION CONTEXT

In some cases, perpetual conservation easements are purchased by
municipalities and land trusts with general funds or acquired by such
entities as part of development approval processes. There are a number
of compelling reasons to require that all perpetual conservation
95. See generallyFREMONT-SMITH, supra note 19 (describing the history of charitable trust
law, and the need, evident from almost the first emergence of charities as legal entities, for the
supervision of those entrusted with charitable assets to help prevent negligence,
maladministration, and diversion of such assets to purposes contrary to those specified by the
donors).
96. The parties involved in the creation of a perpetual conservation easement include the
easement grantor, the easement grantee, and any parties who subsidized the acquisition of the
easement. Taxpayers subsidize the acquisition of conservation easements through the federal
and state tax incentives offered to easement donors, the public funds appropriated to easement
purchase programs, and the tax-exempt status of land trusts. In addition, individuals and
foundations subsidize the acquisition of conservation easements through donations of cash and
services to the government entities and land trusts that acquire such easements.
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easements-regardless of how they were acquired-be terminated or
modified in contravention of their stated purposes only in the context of a
cypres or similar proceeding.
Ad hoc, unsupervised modifications and terminations of ostensibly
"perpetual" conservation easements would significantly undermine
public confidence in the use of such easements as a land protection tool
and chill future easement sales and donations. It is not difficult to imagine
that absent the application of the "impossibility or impracticality"
standard and attorney general and court oversight, municipalities and
charitable organizations could be convinced to substantially modify or
terminate some of the perpetual conservation easements they hold
without giving appropriate consideration to either the intent of the
parties involved in the creation of the easements or the public interest in
the continued enforcement of the easements. 9' Moreover, when
confronted with the modification or termination of an expressly perpetual
conservation easement in contravention of the public interest, members
of the public as well as prospective easement grantors are unlikely to
think that the method of acquisition should be relevant to the question of
whether the easement should continue to be enforced.
In most states, municipalities and land trusts are free to negotiate for
the acquisition of nonperpetual conservation easements-e.g., term
conservation easements or conservation easements that are drafted to
endure indefinitely but expressly grant the holder some level of (and
perhaps complete) discretion to simply agree with the owner of the
encumbered land to modify or terminate the easement. 98 Accordingly,
when municipalities and land trusts instead acquire perpetual
conservation easements, it should be assumed that the perpetual nature
of the restrictions was a material component of the transaction to at least
one of the parties involved, whether it be the grantor, the grantee, or the
public (which in one way or another invested in the easement). For
example, a landowner who sells a perpetual conservation easement to a
government entity or land trust might well have refused to do so if
informed that "perpetual" has a peculiar, diminished meaning in the
easement purchase context-i.e., enforceable only until the holder and a
subsequent owner of the land decide to substantially modify or terminate
the easement. 99 Similarly, a local government or board of commissioners
that agreed to variances or zoning changes in exchange for the permanent
97. Cases in point include the Myrtle Grove and Wal-Mart controversies discussed in Parts
I.B.(5) and I.B.(7), supra, and the attempted termination of a perpetual conservation easement
discussed in McLaughlin, The Death of ConservationEasements, supra note 15.
98. See infra Part IV (discussing nonperpetual conservation easements).
99. See supra note 12 and accompanying text (noting that many landowners who sell
conservation easements are motivated in large part by a desire to ensure the permanent
protection of the particular land encumbered by the easement).
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protection of a certain amount of acreage through the conveyance of a
perpetual conservation easement might not have agreed to the exchange
if it understood that the next group of elected officials could simply undo
that protection by releasing the easement. Maintaining public confidence
in perpetual conservation easements as a land protection tool requires
that such easements continue to be enforced for as long as they provide
the public benefits for which they were acquired, and that they be
modified or terminated in contravention of their stated purposes only in
the context of a cy pres or similar proceeding-where appropriate
consideration would be accorded to both the intent of the parties
involved in the creation of the easement and the public interest in
maintaining, modifying, or terminating the easement.
The Restatement (Third) of Property recommends that cy pres
principles apply to the modification and termination of all perpetual
conservation easements held by governmental bodies or charitable
organizations, regardless of how such easements were acquired.0" The
drafters recognized the strong public interest and substantial public
investment in all such easements, and noted that such easements will only
continue to increase in importance "as population growth exerts evergreater pressures on undeveloped land, ecosystems, and wildlife."' ' The
drafters believed that cypres principles provide the appropriate balance
with respect to all such easements by "safeguard[ing] the public interest
and investment" in such easements, while at the same time "assuring that
the land may be released from the burden of the [easement] if it becomes
impossible for it to serve a conservation ... purpose."10 2
Finally, although the law in analogous areas is unclear and
inconsistent, there is some case law that would support the application of
charitable trust principles to perpetual conservation easements acquired
in the nondonative context. For example, In re Village of Mount Prospect
involved a village's proposed sale of a lot that had been dedicated to the
village "for public purposes" pursuant to a subdivision ordinance.0 3 The
appellate court of Illinois affirmed the lower court's holding that the
dedication had created a charitable trust, 10 4 but that the doctrine of cy
pres could not be applied to authorize the village's sale of the lot because

See RESTATEMENT (THIRD) OF PROPERTY, supranote 40, § 7.11.
101. See id. § 7.11cmt. a.
102. See id.
App. Ct. 1988) ("At the time of the dedication, the Village had
103. 522 N.E.2d 122, 125 (I11.
an ordinance in effect which required subdividers to dedicate at least one lot in every 60 to the
Village.....).
104. Id. ("When land is dedicated for public usage, the municipality becomes the trustee for
the benefit of the public. Once the dedication is accepted, the city acquires legal title to the land
upon an express charitable trust to use the property for public purposes." (citations omitted)).
100.
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continued use of the lot for public purposes had not become impossible
or impractical."°5
Similarly, Cohen v. City of Lynn involved a city's sale to a developer
of land the city had earlier purchased pursuant to deeds stating that the
land is to be used "forever for park purposes."'" The appeals court of
Massachusetts affirmed the lower court's holding that the city held the
land in a public charitable trust, but that the city's sale of the land could
not be authorized pursuant to the doctrine of cypres because it had not
become impossible or impracticable to carry out the purpose of the
trust. 1°7 The court further held that trust obligations could not be
impaired by the enactment of special legislation purporting to authorize
the city to sell the land and, thus, the sale was null and void and the
parcel had to be restored to its pre-sale condition."8 The city and the
developer argued that because the grantors had received substantial
payment for the land, the conveyance had not been a gift and, thus, no
trust was established.'0 9 In response, the court noted: "We have found no
authority, nor is any cited to us, to the effect that the receipt of
substantial consideration prevents a grantor from conveying property to a
municipality in such manner as to establish a public charitable trust." °
As the foregoing indicates, there are likely to be significant barriers
to the substantial modification or termination of perpetual conservation
easements whether such easements are acquired in the donative or
nondonative context. Accordingly, this form of land protection is not
appropriate in all circumstances.
III.

THE PROPER USE OF PERPETUAL CONSERVATION EASEMENTS

The dramatic growth in the use of perpetual conservation easements
as a land protection tool can be attributed, in large part, to everincreasing development pressures, a growing understanding of the need
to incorporate privately owned land into conservation efforts, and a
105. The court noted that the lot was "a grassy area with grass, trees and shrubs" and not
merely a vacant lot, as the village claimed; moreover, "it was practical and feasible to keep the
lot in its present condition"; and fifty-six residents of the village had, by petition, objected to the
sale. Id. at 127-28.
106. 598 N.E.2d 682, 685 (Mass. App. Ct. 1992).
107. See id. at 685-87. The lower court judge found that "the parcel possessed 'a beautiful
scenic ocean view' and was 'suitable for park purposes' . . . and... "at the time of the purported
conveyance to [the developer] the parcel 'was a popular area for walkers, riders, and joggers'
and 'provided a scenic vista of open space suitable for park purposes and reinforced the
greenness' of the area."' Id. at 683-84.
108. See id. at 687. The court noted: "It has long been held that the contract obligations
arising from a charitable trust such as exists in the present case cannot be impaired legislatively."
Id.
109. The purchase price for the land was $20,000, and the grantors were paid $18,500 and
donated the remaining $1,500. Id. at 685.
110. Id.
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perceived inability to protect that land from development through
regulatory measures. In the headlong rush to protect as many acres as
possible, however, it appears that the fundamental issue of when it may
be appropriate (and not appropriate) to restrict the development and use
of land in perpetuity has been largely ignored.
Perpetual conservation easements are supposed to be difficult to
substantially modify or terminate. They are intended to protect the
particular land they encumber for the conservation purposes specified in
the deed of conveyance "forever" or "in perpetuity"-or at least until
circumstances have changed so profoundly that continued protection of
the land for those purposes is no longer feasible. A requirement that
government and nonprofit holders of perpetual conservation easements
obtain court approval in a cy pres or similar proceeding before agreeing
to substantially modify or terminate such easements ensures this type of
long-term protection. It insulates the easements from the short-term
financial, political, and other pressures to develop the land that may be
brought to bear on such holders, and places a significant hurdle in the
path of substantial modification or termination-i.e., the "impossibility or
impracticality" standard.
In many cases, the type of long-term protection provided by a
perpetual conservation easement will be desirable. For example, when
land has unique or otherwise significant conservation values (whether
historic, habitat, scenic, open space, or other natural or ecological values),
and it is anticipated that such land will retain those values over time, it
may make sense to commit the land to the type of long-term protection
provided by a perpetual conservation easement. In such cases,
policymakers and government and nonprofit holders of easements might
reasonably determine that the public benefits derived from ensuring the
long-term protection of such lands will outweigh the inconvenience and
expense associated with the few court proceedings that may be required
to later undo some of the protections. Indeed, Congress appears to have
made just such a calculation when it enacted federal tax incentives for
donors of perpetual conservation easements in 1980. The legislative
history indicates that Congress intended to subsidize the acquisition of
perpetual conservation easements only if such easements protect "unique
or otherwise significant land areas or structures,' 11 and Congress

111. See S. REP. No. 96-1007, at 603 (1980). In response to recent reports of abuse, the
Internal Revenue Service is auditing a host of conservation easement donation transactions and
is attempting, through litigation, to more clearly define the types of perpetual conservation
easements that are eligible for federal tax incentives. See Turner v. Comm'r, 126 T.C. 299 (2006)
(holding that the IRS properly disallowed federal charitable income tax deductions claimed with
respect to the donation of a conservation easement because the easement did not preserve open
space or an historically important land area or certified historical structure); Glass v Comm'r,
471 F.3d 698 (6th Cir. 2006) (affirming the Tax Court's holding that taxpayers were entitled to
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anticipated that the need to substantially modify or terminate such
easements due to changed conditions would be rare."2
However, the type of long-term protection afforded by perpetual

conservation easements is not appropriate in all circumstances. For
example, consider rural, agricultural land located on the edge of a
burgeoning metropolitan area that the local government wishes to protect
from development temporarily (to encourage appropriate in-fill
development and minimize sprawl), but also foresees will need to be
developed in approximately thirty years to accommodate a growing
population. Such land arguably should not be protected from
development through the acquisition of perpetual conservation
easements. Restricting the development of that land in perpetuity would
be contrary to the long-range land use plan for the region, would be
difficult (and potentially expensive) to undo, and could cause

development to leapfrog into more environmentally sensitive areas. In
such a case, it arguably would be preferable to protect the land from
development using tools that can be more easily modified or terminated
in response to changing conditions, such as some form of land use
regulation or, perhaps, nonperpetualconservation easements, which, as

discussed in Part IV, could take a variety of forms.113
The extent to which government entities and land trusts are
acquiring perpetual conservation easements in arguably inappropriate
circumstances is unclear. Anecdotal evidence suggests, however, that
such easements are being acquired on a somewhat indiscriminate basis," 4
and without a clear understanding of the long-term implications of their

federal charitable income tax deductions with respect to the donation of two conservation
easements because the easements protected a relatively natural habitat of plants or wildlife). For
a description of the reports of abuse, see Nancy A. McLaughlin, Conscrvation Easements-A
TroubledAdolescence,26 J. LAND RESOURCES & ENVTL L. 47 (2005).
112. In deciding to not address the possible future extinguishment of tax-deductible,
perpetual conservation easements in the Internal Revenue Code, Congress was apparently
influenced by testimony from representatives of the land trust community, who maintained that
because of their well-planned easement acquisition programs, few conservation easements were
likely to cease to accomplish the conservation purposes for which they were acquired and such
an "unlikely" occurrence would be better addressed in the Treasury regulations. See Minor Tax
Bills. Hearings Before the Subcomm. on Select Revenue Measures of the House Comm. on
Ways andMeans,96th Cong. 245, 248 (1980).
113. Only a few state easement enabling statutes require that conservation easements be
consistent with local land use plans. Accordingly, it is possible that landowners in such a rural,
agricultural area might have a different idea regarding the appropriate long-range land use plan
for the region, and will convey perpetual conservation easements to a willing land trust in an
attempt to protect the region from development.
114. See. e.g., JEFF PIDOT, LINCOLN INST. OF LAND POL'Y, REINVENTING CONSERVATION
EASEMENTS: A CRITICAL EXAMINATION AND IDEAS FOR REFORM (2005), available at
https://www.lincolninst.edu/pubs/dlUlO51Cons%20Easements%20PFRO13.pdf.
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status as perpetual instruments." 5 Judicial or legislative clarification of
the law as it applies to the modification or termination of perpetual
conservation easements should help to promote more considered use of
such easements as a land protection tool." 6 When the implications of
perpetuity sink in-i.e., if it is clarified that perpetual conservation
easements cannot be substantially modified or terminated without court
approval in a cypres or similar proceeding-policymakers, government
entities, and land trusts may be motivated to contemplate the use of
other, more easily modifiable or terminable means of land protection in
appropriate circumstances.
IV. NONPERPETUAL CONSERVATION EASEMENTS

Municipalities and land trusts could negotiate for the acquisition of a
variety of nonperpetualconservation easements, such as term easements
or easements that are drafted to endure indefinitely but expressly grant
the holder some level of (and perhaps complete) discretion to simply
agree with the owner of the encumbered land to substantially modify or
terminate the easement." 7 Landowners are unlikely to be willing to
donate nonperpetual conservation easements because federal charitable
income and gift tax deductions are available only with respect to the
115. See, e.g., 2005 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 195 (noting
obliquely that "a holder may terminate its conservation easement through its own action [i.e.,
release]" but such action "might result in an inquiry or even a lawsuit by the state attorney
general.").
116. Some have proposed modifying state law to change (rather than merely clarify) the
manner in which perpetual conservation easements may be modified or terminated in
contravention of their stated purposes. For example, some have proposed that state law be
changed to allow for such modification or termination outside of a court proceeding and upon
the approval of a politically appointed state "easement modification and termination board."
Setting aside the questions of whether it would be feasible to change the law applicable to
conservation easements in all fifty states and the District of Columbia and whether such changes
w6uld chill easement conveyances, it is possible that such changes would apply prospectively
only due to the constitutional prohibition on impairment of contracts. See, e.g., BOGERT &
BOGERT, supra note 19, § 397.
117. As previously noted, most easement enabling statutes do not require that conservation
easements be perpetual, although some require that easements have a minimum term, see 2005
CONSERVATION EASEMENT HANDBOOK, supra note 7, at 189, and others impose certain
conditions on modification or termination, such as the holding of a public hearing and the
receipt of approval from a public official, see supra note 30 and accompanying text. In addition,
although many conservation easements are created pursuant to statute: (i) common law
appurtenant conservation easements can be created, see C. Timothy Lindstrom, Changes in the
Law Regarding ConservationEasements: An Update, 5 Wyo. L. REV. 557-58 (2005) (explaining
that the acquisition of conservation easements along with small anchor parcels to which they
were appurtenant was common practice in Wyoming before the state enacted easement enabling
legislation in 2005); and (ii) common law in gross conservation easements have been recognized,
see RESTATEMENT (THIRD) OF PROPERTY, supra note 40, § 1.6 Reporter's Note; United States
v. Blackman, 613 S.E.2d 442 (Va. 2005) (holding that an easement in gross conveyed for
conservation and historic preservation purposes fifteen years before the enactment of Virginia's
easement enabling statute was nonetheless valid).
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donation of perpetual conservation easements.' 18 However, nonperpetual
conservation easements could be acquired by purchase or exaction.
A number of unconventional nonperpetual conservation easements
are discussed below: term-terminable conservation easements,
conditionally terminable conservation easements, and freely terminable
conservation easements. This Part is not intended as an endorsement of
the use of nonperpetual conservation easements. Rather, it raises more
questions than it answers, and is intended to accomplish only two modest
goals: (i) to alert the reader to the possible creation of a variety of
nonperpetual conservation easements; and (ii) to demonstrate the
fundamental difference between a perpetual conservation easement,
which does not grant the holder the discretion to simply agree with the
owner of the encumbered land to modify or terminate the easement in
contravention of its stated purpose, and a nonperpetual conservation
easement, which, as described below, can be drafted to expressly grant
the holder such discretion.
A.

Term- Terminable Conservation Easements

As previously noted, term conservation easements are drafted to
expire at the end of a specified term, usually a number of years, and for a
number of reasons generally have been disfavored." 9 To illustrate why
term conservation easements are undesirable, and why term-terminable
conservation easements may be preferable to both perpetual and term
easements in some circumstances, consider the rural, agricultural land
located on the edge of a burgeoning metropolitan area that was discussed
in the previous Part. Assuming the local government has determined that
it is preferable to use conservation easements rather than some other
form of land protection (such as regulation) to temporarily protect this
land from development, the local government has a number of options.
The first option is the perpetual conservation easement. As discussed
in the previous Part, however, acquiring perpetual conservation
easements in this area arguably would be unwise. The need to develop at
least some of this land in thirty years is foreseeable, and there would be
significant legal (and likely also practical-i.e., public relations) barriers
to the substantial modification or termination of the perpetual easements.
The local government could alternatively consider the purchase of
thirty-year term conservation easements. However, thirty-year term
conservation easements are likely to cost the local government

118. A landowner donating a nonperpetual conservation easement would not be eligible for
a federal charitable income tax deduction and could be liable for federal gift tax. See I.R.C. §§
170(h), 2522(d) (2006).
119. See supra note 10 and accompanying text.
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substantially the same as perpetual conservation easements. 121 Moreover,
at the end of the thirty-year term, when the easements expire, the value
inherent in the previously restricted development and use rights would
inure to the benefit of the owners of the land rather than the local
government.12'
A third option is the purchase of term-terminable conservation
easements. Like a traditional term easement, a term-terminable
conservation easement would prohibit development and certain other
uses of the encumbered land for a specified term of years. However, at
the end of the term, instead of simply expiring (like a traditional term
easement), the term-terminable easement would expressly grant the local
government the discretion to continue enforcing the easement or to
release some or all of the development and use restrictions in the
easement in exchange for cash or other compensation. After the end of
the term, the local government could make decisions regarding the
continued enforcement or sale of the easements' restrictions based on its
assessment of contemporary development needs. Term-terminable
easements would protect the encumbered land from development during
the specified term,122 and at the end of the term give the local government
both considerable control over whether and how development in the
easement-encumbered area will occur,'23 and the right to receive
compensation for the release of the development and use restrictions

120. The value of a term conservation easement can be calculated using the same "before
and after" method used to calculate the value of a perpetual conservation easement. Thus, the
value of a thirty-year term easement would equal the difference between: (i) the fair market
value of the land immediately before the acquisition of the easement, and (ii) the fair market
value of the land immediately after the acquisition of the easement (i.e., what a willing buyer
would pay a willing seller for the land subject to restrictions prohibiting its development and
certain other uses for thirty years). Where a term easement prohibits the development of land
for a significant period of time (i.e., decades), the market value of that land immediately after
the acquisition of the easement is likely to be substantially the same as the market value of the
land if the easement were perpetual. See, e.g., Stanley Works v. Comm'r, 87 T.C. 389, 399-421
(1986) (valuing a thirty-and-a-half-year term conservation easement using the "before and after"
method, and calculating the "after" value as if the easement were perpetual).
121. At the end of the thirty-year term, the owners of the previously encumbered land
would own the land free of the easements' restrictions.
122. Similar to the conveyance of a perpetual conservation easement, the conveyance of a
term or term-terminable conservation easement should be deemed to create a charitable trust
relationship during the specified term. Thus, the holder of a term or term-terminable
conservation easement should not be permitted to agree to substantially modify or terminate the
easement during the specified term without receiving court approval in a cy pres or similar
proceeding, where it would have to be shown that continued protection of the land for the
conservation purposes specified in the deed of conveyance has become impossible or impractical
during the term.
123. For example, the local government could negotiate for certain conditions and
limitations on development (such as requiring clustering or lots of a certain size) before agreeing
to release the development and use restrictions in an easement.
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2 4 Term-terminable easements
contained in the easements."
would thus
provide the local government with the flexibility needed to respond to
changed conditions, and at the same time avoid the economic windfall to
the owners of the encumbered land that results from the use of
traditional term easements.

B.

ConditionallyandFreely Terminable ConservationEasements

Another possible form of nonperpetual conservation easement is the
terminable conservation easement, which could take a variety of forms.
For example, a conditionally terminable conservation easement could be
drafted so that, while it may endure indefinitely, it expressly grants the
holder the discretion, under certain limited circumstances, to simply
agree with the owner of the encumbered land to modify or terminate the
easement in contravention of its stated purpose. Thus, for example, a
landowner could convey to a land trust a conservation easement that
restricts the development and use of her 100-acre farm for the purpose of
protecting the land's rural, agricultural, scenic, and wildlife habitat
attributes, but also grants the holder the right to simply agree with the
landowner (or her successors in interest) to substantially modify or
terminate the easement if and when the holder rather than a court
determines that the stated purpose of the easement has become
"impossible or impractical."'25 In other words, while the cypres standard
of impossibility or impracticality would still apply, the requirement of
court approval would be eliminated."6

124. The "before and after" method should be used to calculate the amount of
compensation payable to the local government. See supra note 29 and accompanying text.
States and municipalities are generally prohibited from transferring public funds or public assets
to private individuals for less than full compensation. See. e.g., 3 SANDs, LIBONATI &
MARTINEZ, LOCAL GOVERNMENT LAW § 21.07, at 21-25 (1981) ("Local government property
cannot be conveyed to a private party without adequate consideration, for to do so would
constitute an improper gift of public property or the granting of a subsidy contrary to state
constitutional constraints."); Nicholas J. Wallwork & Alice S. Wallwork, Protecting Public
Funds: A History of Enforcement of the Arizona Constitution'sProhibitionAgainst Improper
Private Benefit from Public Funds, 25 ARIZ. ST. L.J. 349, 350 n.8 (1993) (listing the state
constitutions containing such prohibitions).
125. A court is unlikely to question the holder's exercise of such modification or termination
discretion unless there has been a clear abuse of that discretion. See, e.g.,
FREMONT-SMITH,
supra note 19, at 145 ("Courts do not interfere with exercises of discretion unless it can be
clearly shown that the exercise was not within the bounds of reasonable judgment. The duty of
the court is not to substitute its own judgment for that of the trustee but to consider whether [the
trustee] has acted in good faith, from proper motivation, and within the bounds of [reasonable
judgment].").
126. The easement should provide that the holder must be compensated for any rights
relinquished using the "before and after" method, and it should specify how the holder must use
such compensation (e.g., to protect land with similar conservation attributes or in the same
locality).
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A freely terminable conservation easement would be drafted in a
similar manner, except it would expressly grant the holder the right to
simply agree with the owner of the encumbered land to modify or
terminate the easement whenever the holder deems such modification or
termination to be consistent with its public or charitable mission. Thus, a
freely terminable conservation easement arguably would give the holder
the discretion to "horse-trade" the easement (or some of the
development and use restrictions contained therein) for cash or other
compensation that could be used to accomplish the holder's public or
charitable mission in some other manner. For example, the holder of a
freely terminable conservation easement might determine that it would
be consistent with its mission to terminate the easement and use the
compensation received to purchase another conservation easement
encumbering land with higher conservation values and, perhaps, to
supplement its stewardship and operating funds. However, the extent to
which the substantial modification or termination of a conservation
easement that continues to provide significant benefits to the public could
be deemed consistent with the public or charitable mission of the holder
is unclear. The substantial modification or termination of a conservation
easement is similar in some respects to the deaccessioning of artwork
from a museum's collection (i.e., both conservation easements and
artwork constitute unique and valuable public assets), and museums have
had difficulty justifying the deaccessioning of artwork in some
27
circumstances.
The use of a variety of nonperpetual conservation easements as land
protection tools would be a new development. Such easements would
raise a host of difficult questions that are beyond the scope of this Article,
including: (i) whether and to what extent easement grantors, funders,
policymakers, and the taxpaying public would be willing to grant
municipalities or land trusts such broad discretion to modify or terminate
conservation easements; 128 (ii) whether and to what extent nonperpetual
conservation easements would crowd out more traditional forms of land
127. See generallyJason R. Goldstein, Deaccession:Not Such a Dirty Word, 15 CARDOZO
ARTS & ENT. L.J. 213 (1997). Deaccessioning is the permanent removal of an object of art from
a museum's collection. MARIE C. MALARO, MUSEUM GOVERNANCE 50 (1994).

128. Many easement grantors, as well as funders of specific conservation easement
acquisition projects, are interested in protecting the particular land encumbered by the easement
either for sentimental reasons or because of the land's unique conservation values. Accordingly,
it seems clear that at least some (and perhaps many) easement grantors and funders would be
unwilling to grant holders broad modification and termination discretion. In addition, the federal
tax incentive program is aimed at encouraging the donation of conservation easements that
protect "unique or otherwise significant land areas or structures," see S. REP. NO. 96-1007, at 603
(1980), and Congress and the Treasury Department have determined that the national public
interest and investment in such easements can be appropriately protected only if the easements
are expressly perpetual and substantially modifiable or terminable by the holder only with court
approval in what essentially is a cypres proceeding. See supra Part I.B.(4).

ECOLOGY LA W QUARTERLY

[Vol. 34:673

use planning and protection, such as regulation, to the detriment of the
public good;" 9 and (iii) the wisdom of permitting municipalities and land
trusts to develop what could amount to largely unregulated markets in
land development and use rights. Moreover, although municipalities and
land trusts might have the legal right to substantially modify or terminate
a nonperpetual conservation easement without public oversight or
approval, such action could be quite controversial and subject to public
criticism or condemnation. Conservation easements are unique and
valuable assets, and their substantial modification or termination likely
would be viewed as a sale of the public's property. Accordingly, even in
the nonperpetual conservation easement context, municipalities and land
trusts might prefer to legitimize their substantial modification or
termination decisions by obtaining attorney general or some other form
of public approval.
CONCLUSION

A wide variety of authority supports the application of charitable
trust principles and, in particular, the doctrine of cy pres, to perpetual
conservation easements. This should come as no surprise given that the
doctrine of cypres was developed and refined over the centuries to deal
precisely with the issue presented by perpetual conservation easementshow to adjust when the charitable or public purpose to which property
has been perpetually devoted becomes obsolete or inappropriate due to
changed conditions. It is hoped that the application of charitable trust
principles to perpetual conservation easements will soon be confirmed,
either through judicial decisions or clarification of state statutory law.
Such confirmation would help to ensure that the public interest and
considerable investment in perpetual conservation easements is
appropriately protected. Such confirmation would also stimulate and
inform a critical debate about the relative merits of perpetual and
nonperpetual conservation easements, as well as other, more traditional
forms of land use protection and planning, such as regulation.

129. See John D. Echeverria, Regulating Versus Paying Land Owners to Protect the
Environment,26 J. LAND RESOURCES & ENVTL. L. 1 (2005) (arguing that the use of voluntary
conservation easement conveyances undermines and crowds out the regulatory option).

TAX-DEDUCTIBLE CONSERVATION EASEMENTS
AND THE ESSENTIAL PERPETUITY
REQUIREMENTS
Nancy A. McLaughlin*
Property owners who make charitable gifts of perpetual conservation
easements are eligible to claim federal charitable income tax deductions.
Through this tax-incentive program the public is investing billions of dollars
in easements encumbering millions of acres nationwide. In response to
reports of abuse in the early 2000s, the Internal Revenue Service (Service)
began auditing and litigating questionable easement donation transactions,
and the resulting case law reveals significant failures to comply with the
deduction’s requirements. Recently, the Service has come under fire for
enforcing the deduction’s “perpetuity” requirements, which are intended to
ensure that the easements will protect the subject properties’s conservation
values in perpetuity and that the public’s investment in the easements will
not be lost. Critics claim that the agency is improperly discouraging easement
donations by denying deductions for technical foot faults, and some have
called for a change to the law that would allow taxpayers to cure their failures
to comply with the perpetuity requirements if they are discovered on audit.
This article illustrates that noncompliance with the perpetuity
requirements should not be viewed as technical foot faults. To the contrary,
compliance is essential to the integrity of the tax-incentive program and the
easements subsidized through the program. In addition, allowing taxpayers
to cure failures to comply with the perpetuity requirements if they are
discovered on audit would significantly increase noncompliance and abuse
and, given the reliance nationwide on deductible easements to accomplish
conservation goals, risk fatally undermining an entire generation of
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conservation efforts. This article recommends a more prudent approach: the
Treasury’s issuance of guidance that would greatly facilitate compliance with
the perpetuity requirements, reduce transaction costs for taxpayers, and
significantly shore up the integrity of the program.
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I. INTRODUCTION
Section 170(h) of the Internal Revenue Code (Code) authorizes a
deduction for the donation of conservation easements and façade
easements provided that, among other things, the easements are
“granted in perpetuity” and their conservation purposes are
“protected in perpetuity.”1 This deduction has been one of the driving
forces behind the dramatic growth in the use of easements as land
protection and historic preservation tools over the last several
decades.2 The deduction has also been subject to abuse.
In the early 2000s, the Washington Post published a series of
articles describing abusive easement donation transactions. These
articles described, among other things, transactions involving “wildly
exaggerated” easement appraisals, developers who received
“shock[ing]” tax deductions for donating easements encumbering
golf course fairways or otherwise undevelopable land, and facade
easements that merely duplicated restrictions already imposed by
local law. 3 These articles raised the ire of Congress and, in 2005, the

1

I.R.C. § 170(h)(1), (h)(2)(C), (h)(5)(A). The conservation purposes for which
tax-deductible easements may be donated are (1) the protection of habitat, (2) the
preservation of open space for the scenic enjoyment of the general public or pursuant
to a clearly delineated federal, state, or local governmental conservation policy, (3)
historic preservation, and (4) the preservation of land for outdoor recreation by or
education of the general public. Id. § 170(h)(4).
2

The National Conservation Easement database (NCED) has thus far gathered
data on easements encumbering 24.7 million acres in the U.S., but estimates that
approximately 40 million acres are now encumbered by conservation easements.
What is the NCED?, NATIONAL CONSERVATION EASEMENT DATABASE,
http://www.conservationeasement.us (last visited Nov. 6, 2016). The NCED indicates
that the growth in the use of conservation easements began to accelerate soon after
1986, the year in which the Treasury Department issued final regulations interpreting
section 170(h). See T.D. 8069, 1986-1 C.B. 89; All States and All Easements, Easements by
Acquisition
Date,
NATIONAL
CONSERVATION
EASEMENT
DATABASE,
http://www.conservationeasement.us/reports/easements (last visited Nov. 6, 2016).
3

See, e.g., Joe Stephens & David B. Ottaway, Developers Find Payoff in
Preservation, WASH. POST, Dec. 21, 2003, at A1; Joe Stephens, For Owners of Upscale
Homes, Loophole Pays: Pledging to Retain the Facade Affords a Charitable Deduction, WASH.
POST, Dec. 12, 2004, at A1; Joe Stephens, Local Laws Already Bar Alterations: Intervention
by Trusts Is Rare for Preservation, WASH. POST, Dec. 12, 2004, at A15; Joe Stephens, Tax
Break Turns Into Big Business, WASH. POST, Dec. 13, 2004, at A1; see also David B.
Ottaway & Joe Stephens, Nonprofit Land Bank Amasses Billions, WASH. POST, May 4,
2003, at A1; Joe Stephens & David B. Ottaway, How a Bid to Save a Species Came to Grief,
WASH. POST, May 5, 2003, at A1; Joe Stephens & David B. Ottaway, Nonprofit Sells
Scenic Acreage to Allies at a Loss; Buyers Gain Tax Breaks with Few Curbs on Land Use,
WASH. POST, May 6, 2003, at A1.
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Senate Finance Committee held a hearing on the federal tax incentives
available with respect to easement donations and issued a report
recommending numerous reforms.4 The Joint Committee on Taxation
also issued a report recommending reforms.5 In addition, at the behest
of Congress, the Service began auditing and litigating questionable
easement donation transactions.6
Over the past decade, courts have issued more than eighty
opinions involving challenges to claimed deductions under section
170(h).7 This case law reveals various forms of noncompliance and
abuse, including persistent and increasing overvaluation of
easements,8 failure to satisfy one or more of the conservation purposes
tests set forth in section 170(h),9 failure to comply with section 170(h)’s

4

STAFF OF S. COMM. ON FIN., 109TH CONG., REPORT OF STAFF INVESTIGATION OF THE
NATURE CONSERVANCY (VOLUME 1), at Exec. Summary 10–11 (Comm. Print 2005).
5 STAFF OF JOINT COMM. ON TAXATION, 109TH CONG., OPTIONS TO IMPROVE TAX
COMPLIANCE AND REFORM TAX EXPENDITURES, at 281 (Comm. Print 2005).
6

See Hearing on Tax Code and Land Conservation: Report on Investigations and
Proposals for Reform Before the S. Comm. on Fin., 110th Cong. (2005) (prepared testimony
of Steven T. Miller, Commissioner of Tax-exempt & Gov’t Entities Div. I.R.S.). For a
history of developments in the easement donation context, see NANCY A.
MCLAUGHLIN, TRYING TIMES: IMPORTANT LESSONS TO BE LEARNED FROM FEDERAL TAX
CASES
INVOLVING CONSERVATION EASEMENT
DONATIONS
1–14
(2016),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2808234 [hereinafter TRYING
TIMES].
7

See TRYING TIMES, supra note 6 app. C, at 1–6.

8

See Nancy A. McLaughlin, Conservation Easements and the Valuation
Conundrum, 19 FLA. TAX REV. 225, 249–50, 266–67 (2016) [hereinafter Valuation
Conundrum].
9 See, e.g., Atkinson v. Commissioner, 110 T.C.M. (CCH) 550 (2015) (easements
taxpayer valued at $7.88 million encumbering noncontiguous portions of land on and
adjacent to pesticide-ridden golf courses in a gated and guarded residential
community to which public had limited access failed to satisfy either the habitat or
open space protection conservation purposes tests); RP Golf, LLC v. Commissioner,
104 T.C.M. (CCH) 413 (2012) (easement taxpayer valued at $16.4 million on two golf
courses referenced a state conservation policy that did not apply to the subject
properties); Herman v. Commissioner, 98 T.C.M. (CCH) 197 (2009) (easement
taxpayer valued at $21.85 million encumbering an unspecified portion of unused
development rights above a historic apartment building on Fifth Avenue did not
protect the structure or the historic significance of the underlying land); Turner v.
Commissioner, 126 T.C. 299 (2006) (easement taxpayer valued at $3.12 million near
Mount Vernon did nothing to preserve the open space or historic character of the
area); Transcript of Bench Op., PBBM-Rose Hill v. Commissioner, No. 26096-14 (T.C.
2016) (easement taxpayer valued at $15.16 million encumbering a golf course, driving
range, and park in a gated and guarded residential community to which public had
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perpetuity requirements,10 and failure to properly substantiate the
claimed deductions.11 In many of the cases, the donations suffered
from a number of these flaws,12 although the courts sometimes deny
deductions on only one ground in the interest of judicial economy.
Some have argued that abuses in the section 170(h) deduction
context are confined to syndicated easement donation transactions, in
which the donations are made by pass-through entities and the
resulting deductions, which are typically based on grossly inflated
appraisals, are allocated among multiple investors.13 However, the
case law makes clear that the various forms of noncompliance and
abuse noted above are not confined to syndicated transactions.
Federal taxpayers are investing substantial public funds in
conservation and facade easements through the deduction program.
Professor Roger Colinvaux, former counsel to the Joint Committee on
Taxation, estimates that federal taxpayers invested more than $4.2
billion in conservation easements over the eight-year period from

limited access failed to satisfy the habitat protection, open space protection, or
outdoor recreation by the general public conservation purposes tests).
10

See infra Part I.

11

For example, for cases involving failure to obtain a contemporaneous written
acknowledgment of the easement donation from the donee as required by Internal
Revenue Code (Code) section 170(f)(8)(A), see Bruzewicz v. United States, 604 F.
Supp. 2d 1197 (N.D. Ill. 2009); French v. Commissioner, 111 T.C.M. (CCH) 1241 (2016);
Didonato v. Commissioner, 101 T.C.M. (CCH) 1739 (2011); and Schrimsher v.
Commissioner, 101 T.C.M. (CCH) 1329 (2011). However, for cases in which the court
allowed the easement deed or other documentation to serve as the acknowledgment,
see RP Golf, LLC v. Commissioner, 111 T.C.M. (CCH) 1362 (2016); Averyt v.
Commissioner, 104 T.C.M. (CCH) 65 (2012); Irby v. Commissioner, 139 T.C. 371
(2012); and Simmons v. Commissioner, 98 T.C.M. (CCH) 211 (2009).
12

See infra notes 45–46, 84, 100, and 164–165 and accompanying text. See also infra
notes 70, 80, 152 and accompanying text.
13 See, e.g., Important Advisory: Tax Shelter Abuse of Conservation Donations, LAND
TRUST ALL. (Aug. 8, 2016), http://www.landtrustalliance.org/important-advisory-taxshelter-abuse-conservation-donations. In January 2017, the Internal Revenue Service
(Service) issued Notice 2017-10, in which it announced that certain syndicated
conservation easement donation transactions are “listed transactions” for purposes
of the Code sections 6111 and 6112 and Treasury Regulation section 1.6011-4(b)(2).
Listed transaction status means investors in and promoters of the transactions must
comply with certain disclosure requirements and failure to comply can result in
draconian penalties. See Jay Adkisson, The IRS Leaves A Lump Of Coal For Syndicated
Conservation Easements In Notice 2017-10, FORBES.COM (Dec. 27, 2016),
http://www.forbes.com/sites/jayadkisson/2016/12/27/the-irs-leaves-a-lump-of-coalfor-syndicated-conservation-easements-in-notice-2017-10.
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2003 to 2010 through the program.14 Ruth Madrigal, former AttorneyAdvisor with the Office of Tax Policy at the Department of Treasury,
indicated that the program is costing federal taxpayers an estimated
$600 million annually.15 In addition, in December of 2015, Congress
made permanent certain “enhancements” to the section 170(h)
incentive, making conservation easements the most favored form of
charitable contribution in the Code.16 Farmers and ranchers making
qualified easement donations can potentially eliminate their federal
tax liability for up to sixteen years using the deduction, and other
easement donors can potentially reduce their taxable income by half
for sixteen years.17 In making the enhancements to the incentive
permanent, which is expected to significantly increase the cost of the
incentive,18 Congress ignored the abuses revealed by the case law as
well as the Treasury’s repeated calls for reforms to help curb abuses.19
In light of the increasing public investment in tax-deductible
easements, it makes sense to ask some pointed questions. Will the
easements actually protect the conservation or historic values of the
14

Roger Colinvaux, Conservation Easements: Design Flaws, Enforcement
Challenges, and Reform, 3 UTAH L. REV. 755, 756 (2013). The $4.2 billion figure does not
include revenue lost due to corporate contributions, which is likely considerable, or
revenue lost due to the estate and gift tax benefits. Id. at 756 n.9.
15

See Conservation Easements, EMAIL UPDATE 2014-205 (EO Tax J., Pasadena,
Md.), Oct. 16, 2014.
16 See STAFF OF JOINT COMM. ON TAXATION, 114TH CONG., TECHNICAL
EXPLANATION OF THE PROTECTING AMERICANS FROM TAX HIKES ACT OF 2015, HOUSE
AMENDMENT #2 TO THE SENATE AMENDMENT TO H.R. 2029, at 14–15 (Comm. Print 2015).
17

See id.

18

See STAFF OF JOINT COMM. ON TAXATION, 114TH CONG, ESTIMATED REVENUE
BUDGET EFFECTS OF DIVISION Q OF AMENDMENT #2 TO THE SENATE AMENDMENT TO H.R.
2029, at 1 (Comm. Print 2015).
19 See DEPT. OF TREASURY, GENERAL EXPLANATIONS OF THE ADMINISTRATION’S
FISCAL YEAR 2017 REVENUE PROPOSALS 216 (2016), https://www.treasury.gov/resourcecenter/tax-policy/Documents/General-Explanations-FY2017.pdf; DEPT. OF TREASURY,
GENERAL EXPLANATIONS OF THE ADMINISTRATION’S FISCAL YEAR 2016 REVENUE
PROPOSALS
188–92
(2015),
https://www.treasury.gov/resource-center/taxpolicy/Documents/General-Explanations-FY2016.pdf; DEPT. OF TREASURY, GENERAL
EXPLANATIONS OF THE ADMINISTRATION’S FISCAL YEAR 2015 REVENUE PROPOSALS 195
(2014),
https://www.treasury.gov/resource-center/tax-policy/Documents/GeneralExplanations-FY2015.pdf; DEPT. OF TREASURY, GENERAL EXPLANATIONS OF THE
ADMINISTRATION’S FISCAL YEAR 2014 REVENUE PROPOSALS 161 (2013),
https://www.treasury.gov/resource-center/tax-policy/Documents/GeneralExplanations-FY2014.pdf; DEPT. OF TREASURY, GENERAL EXPLANATIONS OF THE
ADMINISTRATION’S FISCAL YEAR 2013 REVENUE PROPOSALS 140 (2012),
https://www.treasury.gov/resource-center/tax-policy/Documents/GeneralExplanations-FY2013.pdf.
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land and structures they encumber in perpetuity as required by
section 170(h)? Or will the protections be lost over time as a result of,
for example, failures to record the easements, failures to subordinate
outstanding mortgages to the easements, or failures to properly
document the condition of the properties at the time of the donations?
Will the easement restrictions erode over time as a succession of new
property owners, who stand to profit from development of the
property, press to have the restrictions lifted in whole or in part? And,
if continued use of an encumbered property for conservation or
historic purposes becomes impossible or impractical due to changed
conditions and the easement is extinguished, will the public’s
investment in the easement be protected?
Section 170(h) and the Treasury Regulations contain
requirements that are intended to ensure that tax-deductible
easements will not be lost or rendered unenforceable due to failures
to record the easements, obtain mortgage subordination agreements,
or prepare baseline documentation. The regulations also contain
requirements intended to ensure that tax-deductible easements will
protect the properties they encumber in perpetuity, or for as long as it
remains possible or practicable to do so. The regulations further
contain requirements intended to ensure that, in the rare event that
use of an encumbered property for conservation or historic
preservation purposes becomes impossible or impractical due to
changed conditions, a court will oversee extinguishment of the
easement and the payment of a share of proceeds to the holder to be
used in a manner consistent with the conservation purposes of the
original contribution. In other words, the public investment in
conservation will not be lost. Case law over the past decade reveals a
significant level of noncompliance with these important “perpetuity”
requirements.20

20 The requirements described in this paragraph are not the only perpetuity
requirements. To be eligible for a deduction for the donation of a conservation
easement, the easement must be “granted in perpetuity” to a qualified organization
exclusively for one or more of four conservation purposes, and the conservation
purposes must be “protected in perpetuity.” I.R.C. § 170(h)(1), (h)(2)(C), (h)(5)(A).
Satisfying the protected-in-perpetuity requirement requires satisfying each of the
following requirements: (1) eligible donee, (2) restriction on transfer, (3) no
inconsistent uses, (4) enforceable in perpetuity, (5) mortgage subordination, (6)
mineral extraction restrictions, (7) baseline documentation, (8) donee notice, access,
and enforcement, and (9) judicial extinguishment, impossibility or impracticality, and
division and use of proceeds. See I.R.C. § 170(h); S. REP. NO. 96-1007, at 13 (1980);
Treas. Reg. § 1.170A-14 (2009).
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The Service, never a popular agency, and the subject of much
criticism for its treatment of certain organizations applying for tax
exemptions,21 has recently come under fire for enforcing the
perpetuity requirements. Critics argue that the agency is improperly
discouraging easement donations by denying deductions for what
some have called technical foot faults.22 But a careful review of the
perpetuity requirements and the case law illustrates that
noncompliance with such requirements should not be viewed as
technical foot faults. To the contrary, compliance is essential to
ensuring that tax-deductible easements will actually protect the
properties they encumber in perpetuity as Congress intended — that
easement protections will be durable. Compliance is also essential to
ensure that, in the event courts extinguish easements due to
impossibility or impracticality, the public’s investment in
conservation will not be lost. Furthermore, the Treasury could issue
some relatively straightforward guidance that would greatly facilitate
compliance, reduce transaction costs for taxpayers, and significantly
shore up the integrity of the program.23

21

See TREASURY INSPECTOR GEN. FOR TAX ADMIN., INAPPROPRIATE CRITERIA WERE
USED
TO
IDENTIFY
TAX-EXEMPT
APPLICATIONS
FOR
REVIEW
(2013),
https://www.washingtonpost.com/blogs/wonkblog/files/2013/05/201310053frrevised-redacted-1.pdf.
22

See Anson H. Asbury, Anyone for Tennis? Technical Foot Faults and the
Conservation Easement Deduction, 32 TAX MGMT. REAL EST. J. 195 (2016); David van den
Berg, Tax Court Signal on Easements: The Rules Are the Rules 2016 TNT 84-8 (May 2,
2016).
23 Whether failure to comply with certain of the substantiation requirements,
which apply to charitable contributions generally, should be viewed as technical foot
faults is beyond the scope of this article. However, in Mohamed v. Commissioner, the
Tax Court denied an $18 million charitable deduction claimed with regard to the
donation of real estate because the taxpayers’s appraisals were not “qualified
appraisals,” the statements they attached to their returns were not “appraisal
summaries,” and the independent appraisals they obtained were untimely. 103
T.C.M. (CCH) 1814, 1818 (2012). While the court recognized that the result was “harsh
— a complete denial of charitable deductions to a couple that did not overvalue, and
may well have undervalued, their contributions — all reported on forms that even to
the Court’s eyes seemed likely to mislead someone who didn’t read the instructions,”
the court explained that the problems of misvalued property are so great that
Congress was quite specific about what the charitably inclined have to do to defend
their deductions, and it could not, in a single sympathetic case, undermine those
rules. Id. at 1820–1821 (emphasis in original).
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The author has discussed each of the perpetuity requirements in
detail in a previous article.24 This article focuses on recent cases that
address four of the perpetuity requirements. These cases highlight the
importance of the perpetuity requirements to the long-term
effectiveness of the conservation program being conducted through
section 170(h).
Part I of this article discusses the recordation, baseline
documentation, mortgage subordination, and extinguishment
requirements. Part I illustrates that compliance with these
requirements is essential to the integrity of the section 170(h) taxincentive program and the long-term viability of the easements
subsidized through the program. Part II recommends the issuance of
guidance that would greatly facilitate compliance with the perpetuity
requirements, reduce audits and litigation, and, most importantly,
help to ensure that the public’s continued and growing investment in
tax-deductible easements will prove to be money well spent. Part III
explains why a recent proposal to permit taxpayers who fail to comply
with the perpetuity requirements to fix their supposed “mistakes” if
they are discovered on audit would increase noncompliance and
abuse. This article concludes that, with the growing reliance on
conservation easements to accomplish conservation goals, any
changes to the law that would increase noncompliance and abuse
would have ramifications beyond the waste of public funds. An entire
generation of conservation efforts could be fatally undermined.
A. Perpetuity Requirements
Limiting the discussion in this Part to the recordation
requirement, the baseline documentation requirement, the mortgage
subordination requirement, and the extinguishment requirements is
not intended to imply that compliance with the other perpetuity
requirements is not also essential.25 Compliance with all of the
perpetuity requirements is necessary to ensure the integrity of the taxincentive program and the easements subsidized thereunder.

24

See Nancy A. McLaughlin, Internal Revenue Code Section 170(h): National
Perpetuity Standards for Federally Subsidized Conservation Easements Part 1: The
Standards, 45 REAL PROP., TR. & EST. L.J. 473, 505–06 (2010) [hereinafter National
Perpetuity Standards].
25

See supra note 20, for a complete list of the perpetuity requirements.
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1. Recordation
a. Requirement
Section 170(h) provides that, to be eligible for a deduction for the
donation of a conservation easement, the easement must be “a
restriction (granted in perpetuity) on the use which may be made of
the real property,” and the conservation purpose of the easement
must be “protected in perpetuity.”26 The Treasury Regulations
provide that
any interest in the property retained by the donor (and the
donor’s successors in interest) must be subject to legally
enforceable restrictions (for example, by recordation in the
land records of the jurisdiction in which the property is
located) that will prevent uses of the retained interest
inconsistent with the conservation purposes of the
donation.27
The Service has taken the position, set forth in the Conservation
Easement Audit Techniques Guide (the “Guide”), that an easement is
not enforceable in perpetuity before it is recorded.28 Accordingly, a
conservation easement must be recorded in the land records of the
jurisdiction in which the property is located for the taxpayer to be
eligible for a deduction.29 The Guide provides the following example:
“A conservation easement was granted to a qualified organization on
December 20, 2007, as evidenced by the dated signatures on the
conservation easement deed. However, the easement was not
recorded in the public records until March 12, 2008. The year of
donation is 2008.”30
b. Case Law
Zarlengo v. Commissioner involved a donation to the National
Architectural Trust (NAT) of a façade easement on a building in a
Manhattan historic district.31 NAT and the taxpayers who donated the
26

See I.R.C. § 170(h)(1), (h)(2)(C), (h)(5)(A).

27

Treas. Reg. § 1.170A-14(g)(1) (2009).

28

See Conservation Easement Audit Techniques Guide, I.R.S. (Nov. 4, 2016),
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/ConservationEasement-Audit-Techniques-Guide [hereinafter Audit Techniques Guide].
29

Id.

30

Id.

31

Zarlengo v. Commissioner, 108 T.C.M. (CCH) 155, 155–156 (2014).
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easement signed the easement deed in 2004, NAT sent the taxpayers
a letter thanking them for the donation in 2004, and the taxpayers
claimed deductions for the donation on their 2004 returns. For reasons
not explained in the Tax Court’s opinion, however, the easement was
not recorded until January 26, 2005. The Service argued that the
taxpayers were not entitled to deductions in 2004 because the façade
easement was not “granted in perpetuity” and its conservation
purpose was not “protected in perpetuity” in 2004.
In analyzing these issues, the Tax Court first reiterated the well
settled rule that, “[i]n a Federal tax controversy, State law controls the
determination of a taxpayer’s interest in property while the tax
consequences are determined under Federal law.”32 Accordingly,
New York law governed when the taxpayers’s donation of the façade
easement was deemed complete, but federal tax law determined the
tax consequences. Because New York law provides that conservation
easements in the state have no legal effect until they are recorded, the
court found that the façade easement was not effective until January
26, 2005.33
The Tax Court further explained, however, that even assuming
the façade easement had been legally enforceable by NAT against
the taxpayers in 2004 because both parties signed the easement that
year, the easement still would not have satisfied the perpetuity
requirements in 2004 “because neither the use restriction nor the
conservation purpose of the conservation easement was protected in
perpetuity until January 26, 2005.”34 If a buyer had purchased the
subject townhouse and recorded the purchase deed before January 26,
2005, the buyer would have taken the townhouse free and clear of the
façade easement.35

32

Id. at 159.

33

Id. at 160.

34

Id.

35

Id.; see also Mecox v. United States, No. 11 Civ. 8157 (ER), 2016 WL 398216, at
*5 n.6 (S.D.N.Y. Feb. 1, 2016) (easement not granted in perpetuity and its conservation
purpose not protected in perpetuity until year of recordation); Ten Twenty Six Inv’r
v. Commissioner, 113 T.C.M. (CCH) 1516, at *12 (2017) (same); cf. Gorra v.
Commissioner, 106 T.C.M. (CCH) 523, 532 (2013) (under New York law, delivery to
the recording office was sufficient to establish the easement’s priority in the chain of
title and thus satisfy recordation requirement despite a cover sheet error delaying
actual recordation until following calendar year). One of the taxpayers in Zarlengo
was permitted to redetermine her liability for 2005, 2006, and 2007 because the
perpetuity and other requirements for the deduction were satisfied as of January 26,
2005. Zarlengo, 108 T.C.M. (CCH) at 161.
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c. Importance
Recordation is essential to the integrity of a conservation
easement. Absent recordation, a purchaser of the subject property
who records the purchase deed will generally take the property free
of the easement.36 Federal taxpayers should not be expected to fund
the acquisition of conservation easements that are at risk of being
rendered unenforceable, with the consequent loss of the public
investment, as a result of a failure to record. Accordingly, the Service
has properly taken the position that an easement is not “granted in
perpetuity” and its conservation purpose is not “protected in
perpetuity” absent recordation, and a failure to record should not be
treated as an excusable foot fault.
2. Baseline Documentation
a. Requirement
Most donors of conservation or facade easements reserve certain
development or use rights in the easements, the exercise of which
might impair the conservation or historic interests associated with the
property. The Treasury Regulations provide that, in such cases, a
deduction is allowable only if the donor makes available to the donee,
prior to the time the donation is made, documentation sufficient to
establish the condition of the property at the time of the gift.37 This

36

Recording statutes vary from state to state, but generally impose a harsh result
on grantees of real property interests who fail properly to record their deeds. Bona
fide purchasers who acquire an interest without notice of a prior claim are protected
from the enforcement of the prior claim. See 14 RICHARD R. POWELL, POWELL ON REAL
PROPERTY § 82.01[3] (Michael Allan Wolf Desk ed., 2009). In addition, as noted in
Zarlengo, some state conservation easement enabling statutes specifically require
recordation for an easement to be legally enforceable. See, e.g., N.Y. ENVTL. LAW § 490305(4) (Consol. 2013) (“An instrument for the purpose of creating, conveying,
modifying or terminating a conservation easement shall not be effective unless
recorded.”).
37

Treas. Reg. § 1.170A-14(g)(5)(i) (2009) (this requirement applies to donations
made after February 13, 1986). Donations of easements in which the donor does not
retain any development or use rights are rare. In the vast majority of cases, an
easement donor will retain certain development and use rights, the exercise of which,
if done improperly, could impair the conservation or historic interests associated with
the property (such as the right to construct additional residences and ancillary
structures on the property, which also entails access and utility rights). Accordingly,
in the vast majority of cases, baseline documentation is required.
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documentation, typically referred to as “baseline documentation,”
may include:
(i) survey maps from the United States Geological Survey
showing the property line and other contiguous or nearby
protected areas;
(ii) a map of the area drawn to scale showing all existing manmade improvements or incursions (such as roads, buildings,
fences, or gravel pits), vegetation, identified flora and fauna
(including, for example, rare species locations, animal
breeding and roosting areas, and migration routes), land use
history (including present uses and recent past disturbances),
and distinct natural features (such as large trees or aquatic
areas);
(iii) an aerial photograph of the property at an appropriate
scale taken as close as possible to the date of the donation; and
(iv) on-site photographs taken at appropriate locations on the
property.38
If the terms of the donation contain restrictions with regard to a
particular natural resource to be protected, such as water quality or
air quality, the condition of that resource at or near the time of the gift
must be specifically established.39 The baseline documentation must
also be accompanied by a statement signed by both the donor and a
representative of the donee that clearly references the documentation
and in substance states: “This natural resources inventory is an
accurate representation of [the protected property] at the time of the
transfer.”40
Baseline documentation is intended to “protect the conservation
interests associated with the property, which although protected in
perpetuity by the easement, could be adversely affected by the
exercise of the reserved rights.”41 Such documentation is critical to the
ability of the nonprofit or governmental holder of an easement to
properly monitor and enforce the easement over its perpetual life. If
there is no record of the improvements and incursions on the property
at the time the donation was made, it may be impossible for the holder

38

Id. § 1.170A-14(g)(5)(i)(A)–(D).

39

Id. § 1.170A-14(g)(5)(i)(D).

40

Id.

41

Id. § 1.170A-14(g)(5)(i).
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to prove, at some later date, that a violation has occurred.42 Similarly,
if there is no record of the condition of the property’s conservation
values at the time the donation was made (such as forestland,
meadows, wetlands, riparian areas, or specific habitat), it may be
impossible for the holder of the easement to prove, at some later date,
that the conservation values have been degraded or destroyed or the
extent of the damage or destruction. The Conservation Easement
Handbook explains, “[m]onitoring and enforcement may be seriously
hampered without a record of how the property looked when it was
in compliance with the requirements of the easement.”43
b. Case Law
In Bosque Canyon Ranch v. Commissioner, the Tax Court sustained
the Service’s disallowance of $15.9 million of deductions that limited
partnerships claimed for the donation of two conservation easements
to the North American Land Trust (NALT).44 In addition to finding
that the easements had not been “granted in perpetuity” because the
two parties to the easement could agree to swaps, as discussed

42

See Ann Taylor Schwing, Baseline Authentication and Admissibility,
CONSERVATION
TAX
CTR.,
http://www.conservationtaxcenter.org/article/
Conservation-Easements/Expert-Publications/Baseline-Authentication-andAdmissibility/1041 (last visited Sept. 4, 2016) (“[A]dmission at trial of a well-prepared
baseline will provide evidence that there was no second residence on the property,
no road or no orchard.”).
43

ELIZABETH BYERS & KARIN MARCHETTI PONTE, THE CONSERVATION EASEMENT
HANDBOOK 100, 114 (2d ed. 2005) (“If a conservation organization is to succeed in its
most fundamental goal, the permanent protection of open space, it must
systematically document baseline and stewardship information for the properties
which it protects,” quoting Eric Eller, executive director, Capital Land Trust).
44 Bosque Canyon Ranch v. Commissioner, 110 T.C.M. (CCH) 48 (2015). Bosque
Canyon Ranch is one of three recent cases in which the Tax Court denied deductions
for conservation easements conveyed to the North American Land Trust (NALT). Id.;
see also Balsam Mountain v. Commissioner, 109 T.C.M. (CCH) 1214 (2015) (involving
an easement that authorized the parties to agree to prohibited swaps as discussed
infra Part I.D); Atkinson v. Commissioner, 110 T.C.M. (CCH) 550 (2015) (involving an
easement on a pesticide-ridden golf course in a gated and guarded residential
community that did not satisfy the conservation purposes test). NALT also was the
donee in Kiva Dunes v. Commissioner, in which the Tax Court allowed the taxpayer to
claim a $28.6 million deduction for the donation of a conservation easement on a golf
course. 97 T.C.M. (CCH) 1818 (2009). Kiva Dunes inspired the Treasury to recommend
eliminating the deduction with regard to golf course easements in each of the
Administration’s budget proposals for the last five years. See supra note 19.
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below,45 the court determined that the limited partnerships did not
comply with the baseline documentation requirement.46
The limited partnerships reserved the right to engage in various
activities on the subject properties that had the potential to impair
conservation interests, including hunting, trapping, and
construction.47 Accordingly, each partnership was required to make
available to NALT, before the donation was made, documentation
sufficient to establish the condition of the property at the time of the
gift.48 Although NALT prepared baseline documentation for each of
the easements at the partnerships’s direction, it was each
partnership’s responsibility, as the easement donor, to ensure that the
baseline documentation requirement was satisfied.49
The Tax Court found that the baseline documentation reports
prepared by NALT were “unreliable, incomplete, and insufficient to
establish the condition of the relevant property on the date the
respective easements were granted.”50 Among other things, parts of
the reports had been prepared well before and parts had been
prepared well after the date of the donations.51 In addition, in one
case, the donor partnership failed to sign the report to certify that the
report provided an accurate representation of the protected property
at the time of the donation.52 The court noted that, at trial, “in
rambling, incoherent testimony,” NALT’s president “failed to clarify
these glaring inconsistencies.”53 The court also found meritless and
rejected the partnerships’s argument that they had substantially
complied with the baseline documentation requirement.54
The Tax Court further found that one of the limited partnerships
was not eligible for the reasonable cause exception to the gross
valuation misstatement penalty because it did not act reasonably or in
45

See infra note 144 and accompanying text.

46

Bosque Canyon Ranch, 110 T.C.M. (CCH) 48, at *13–15 (2015). The court also
found that the partnerships’s sales of movable “homesite parcels” to the limited
partners were taxable as disguised sales under the Code section 707, which prevents
use of the partnership provisions to render nontaxable what would in substance have
been a taxable exchange if it had not been run through the partnership. Id. at *15–19.
47

Id. at *12–13.

48

See Treas. Reg. § 1.170A-14(g)(5)(i) (2009).

49

Id.; Bosque Canyon Ranch, 110 T.C.M. (CCH) 48, at *12–14 (2015).

50

Bosque Canyon Ranch, 110 T.C.M. (CCH) 48, at *13 (2015).

51

Id. at *13–14.

52

Id. at *14–15.

53

Id. at *14.

54

Id. at *15.
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good faith with respect to the baseline documentation requirement.55
The court noted that the partnerships’s representative failed to
effectively supervise or review NALT’s “slipshod” preparation of the
baseline documentation reports.56 Accordingly, the partnership had
not made a reasonable attempt to comply with section 170(h) or the
Treasury Regulations, and any reliance on NALT with regard to the
report had been unreasonable.57
The partnerships’s failure to ensure that NALT either prepared or
was provided with reliable and complete baseline documentation for
each of the properties put the long term enforcement of the easements,
which the partnerships valued at $8.4 million and $7.5 million
respectively, in serious jeopardy.58 Without an accurate record of the
condition of the properties at the time the donations were made,
NALT’s ability in the future to prove that violations have occurred or
that protected conservation values have been degraded or destroyed
(such as the habitat of the endangered golden-cheeked warbler) is
seriously hampered.59 Moreover, the rights to use the properties that
were reserved in the easement, coupled with the sale of forty-seven
movable “homesite parcels” to limited partners, each of whom can
construct a home on the parcel and use the remaining property for
various activities, such as swimming, hiking, biking, horseback
riding, and hunting, increases the probability of violations and
damage to or destruction of conservation values.60
c. Importance
The baseline documentation requirement is a key component of
the section 170(h) tax-incentive program and noncompliance with the
requirement should not be treated as an excusable foot fault. Federal
taxpayers should not be expected to fund the acquisition of
conservation easements that cannot be appropriately monitored and
55

Id. at *21–22. The other partnership was not eligible for the reasonable cause
exception because the return on which it claimed the deduction for the easement
donation was filed after the date on which the gross valuation misstatement penalty
became a strict liability penalty. Id. at *22.
56

Id. at *21.

57

Id.

58

See id. at *9–10 (noting the amount of the claimed deductions).

59

Both easements indicated that the subject properties contained habitat of the
golden-cheeked warbler, an endangered species of bird endemic to, and nesting only
in, Texas. See id. at *4, 8.
60

rights).

See id. at *6–7, *8–9 (describing the homesite parcels and accompanying
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enforced and, thus, will not protect the conservation values they are
intended to protect over the long term. Simply put, as the Treasury
recognized when it drafted the regulations interpreting section 170(h),
conservation easements that do not include reliable and complete
baseline documentation are not good long-term conservation
investments.
Existing evidence indicates that noncompliance with the baseline
documentation requirement may be common. The Land Trust
Accreditation Commission, a self-regulatory body that was formed
after publication of the Washington Post articles describing abuses,61
reported in September 2016 that approximately sixty-five percent of
all accredited land trusts had been issued an “Expectation for
Improvement” regarding baseline documentation for their
easements.62 In other words, roughly two-thirds of the land trusts that
had been given the Commission’s seal of approval did not fully
comply with the Commission’s baseline documentation requirements
(which are modeled on the Treasury Regulation requirements),
presumably because they either did not have baseline documentation
for some or all of their easements or the documentation did not meet
the requirements. The negative effects of this noncompliance are
likely to manifest only over time, as easements are violated and
holders either institute enforcement actions that are ultimately
unsuccessful, or decline to institute enforcement actions, in each case
due to lack of appropriate baseline documentation.
3. Mortgage Subordination
a. Requirement
The Treasury Regulations provide that no deduction will be
permitted for the donation of a conservation easement after February
13, 1986, if the property to which the easement relates is subject to a
mortgage “unless the mortgagee subordinates its rights in the

61

See
LAND
TRUST
ACCREDITATION
COMM.,
www.landtrustaccreditation.org (last visited Nov. 6, 2016); supra note 3.
62

http://

See Practice 11B. Baseline Documentation Report, LAND TRUST ACCREDITATION
COMM., http://www.landtrustaccreditation.org/help-and-resources/expectations-forimprovement/342-practice-11b-baseline-documentation-report (last visited Sept. 4,
2016); Expectations for Improvement, LAND TRUST ACCREDITATION COMM.,
http://www.landtrustaccreditation.org/help-and-resources/expectations-forimprovement (last visited Sept. 4, 2016) (an Expectation for Improvement is issued to
a land trust “when the Commission determines that an organization needs to do
additional work to fully comply with one or more elements of an indicator practice”).
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property to the right of the qualified organization to enforce the
conservation purposes of the gift in perpetuity” (the “mortgage
subordination regulation”).63 Although the Treasury Regulations do
not explain this requirement, its purpose seems clear: to ensure that
the rights of the donee with regard to the perpetual charitable gift will
be superior to the rights of the donor’s mortgage lender.
Ensuring that the rights of the donee with regard to the perpetual
charitable gift will be superior to the rights of the donor’s mortgage
lender should accomplish two goals. First, it should prevent
extinguishment of the easement (and application of its value to pay
off the donor’s personal debts) if the donor defaults on the mortgage
and the lender forecloses on the subject property. If a lender
subordinates its rights to the rights of the donee, the easement should
survive foreclosure and the lender should take the property subject to
the easement.
Subordination should also protect the public’s investment in the
gift in the unlikely event of extinguishment of the easement. If a
lender subordinates its rights to all of the donee’s rights, including the
donee’s right to receive a share of proceeds following extinguishment
to be used for similar conservation purposes,64 the donee will be able
to continue to “enforce the conservation purposes of the gift in
perpetuity”
(as
the
mortgage
subordination
regulation
contemplates65), although the form of the gift will have changed.
An older case involving a facade easement that was purportedly
donated before the effective date of the mortgage subordination
regulation discusses the first goal of the regulation: elimination of the
extinguishment-upon-foreclosure danger. In Satullo v. Commissioner,
the donee of a facade easement had lost a large percentage of its
easements in foreclosure proceedings.66 The Tax Court explained that
of the 21 or 22 easements [the donee] has accepted since its
63

Treas. Reg. § 1.170A-14(g)(2) (2009). For donations made prior to February 14,
1986, the “protected in perpetuity” requirement of section 170(h)(5)(A) is satisfied in
the case of property with respect to which the mortgagee has not subordinated its
rights to the rights of the donee only if the donor can demonstrate that the
conservation purpose is protected in perpetuity without such subordination. Id.
64 With one limited exception, Treasury Regulation section 1.170A-14(g)(6)
mandates that, in the event of extinguishment of an easement, the donee must be
entitled to at least a minimum proportionate share of the proceeds from a subsequent
sale or exchange of the property to be used “in a manner consistent with the
conservation purposes of the original contribution.”
65
66

See supra note 63 and accompanying text.

Satullo v. Commissioner, 66 T.C.M. (CCH) 1697, 1701 (1993), aff’d 67 F.3d 314
(11th Cir. 1995).
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incorporation, eight or nine have been lost in foreclosure proceedings
to priority lienholders that had not subordinated their security
interests in the properties to the right of [the donee] to enforce the
easements’s terms. Pared down to percentages, . . . [the donee] has
lost in foreclosure proceedings between 38 and 45 percent of its
accepted easements. [The donee’s] high percentage of lost easements
underscores the emphasis [that the mortgage subordination
regulation] places on subordination agreements as a means of
assuring that easements on mortgaged property are protected in
perpetuity.67
b. Case Law
i. Subordination at Time of Gift
In three recent cases, U.S. Courts of Appeals have confirmed that,
to be eligible for a deduction for the donation of a conservation
easement, any lender holding an outstanding mortgage on the subject
property must subordinate its rights to the rights of the donee at the
time of the gift.68 In the first case, Mitchell v. Commissioner, the Tenth
Circuit affirmed the Tax Court’s disallowance of a deduction claimed
for the donation of a conservation easement encumbering
approximately forty percent of a 456-acre ranch in Colorado.69 The
taxpayer in Mitchell donated the easement to a local land trust and
claimed a deduction of $504,000. The taxpayer failed, however, to
obtain a subordination agreement from the lender holding an
outstanding mortgage on the subject property until almost two years
after the date of the gift.70
The taxpayer argued that the mortgage subordination regulation
contains no explicit reference to the time at which subordination must

67

Id. The Tax Court upheld the Service’s disallowance of the deductions claimed
with regard to the facade easement in Satullo because the taxpayers did not obtain a
mortgage subordination agreement and, under the rule applicable to donations made
before February 13, 1986, the taxpayers were unable to show that the possibility that
the holder might lose the easement in a foreclosure proceeding was so remote as to
be negligible. Id. at 1701–02.
68

See Mitchell v. Commissioner, 775 F.3d 1243, 1250–51 (10th Cir. 2015); Minnick
v. Commissioner, 796 F.3d 1156, 1160 (9th Cir. 2015); RP Golf, LLC v. Commissioner,
860 F.3d 1096, 1099−1100 (8th Cir. 2017).
69
70

See Mitchell, 775 F.3d at 1245–46.

Id. at 1246. The Service also challenged the claimed deduction on a number of
other grounds, including overvaluation. See Mitchell v. Commissioner, 138 T.C. 324,
325, n.2 (2012).
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occur and, thus, it should be interpreted to allow subordination to
occur at any time. The Tenth Circuit rejected that argument. It
explained that the regulation expressly provides that subordination is
a prerequisite to allowing a deduction.71 Accordingly, it held that the
plain language of the regulation precludes a deduction unless a
subordination agreement is obtained at the time of the gift.72
The taxpayer in Mitchell argued in the alternative that strict
compliance with the mortgage subordination requirement was
unnecessary in her particular case because, given her credit history,
the risk of foreclosure was negligible. She provided evidence that the
family limited partnership that donated the easement paid its debts
on time and had sufficient assets at all relevant times to satisfy the
amounts due on the mortgage.73 The Tenth Circuit rejected that
argument as well, explaining that it was reasonable for the
Commissioner to adopt an easily-applied subordination requirement
over a case-by-case, fact-specific inquiry into the financial strength or
credit history of each taxpayer. The court further explained:
The specific requirements in the Code and Treasury Regulations
establish bright-line rules that promote efficient and equitable
administration of the federal tax incentive program. If individual
taxpayers could fail to comply with such requirements and claim that
their donations are nonetheless deductible because the possibility of
defeasance of the gift is so remote as to be negligible, the Service and
the courts would be required to engage in an almost endless series of
factual inquiries with regard to each individual conservation
easement donation.74

71

See Mitchell, 775 F.3d at 1250 (“The provision states ‘no deduction will be
permitted under this section for an interest in property which is subject to a mortgage
unless the mortgagee subordinates its rights in the property.’ ([E]mphasis added).”)
(citation omitted).
72 Id. The Tenth Circuit further explained that, even if the regulation were
ambiguous with respect to timing, the result would be no different because the
Commissioner’s interpretation is reasonable and consistent with section 170(h)’s
requirement that the conservation purpose of the contribution be “protected in
perpetuity.” Id. at 1250–51 (“Because a conservation easement subject to a prior
mortgage obligation is at risk of extinguishment upon foreclosure, requiring
subordination at the time of the donation is consistent with the Code’s requirement
that the conservation purpose be protected in perpetuity.”).
73

See id. at 1245–46. A family limited partnership of which the taxpayer in
Mitchell was a partner donated the easement. See id.
74

Id. at 1254–55 (quoting National Perpetuity Standards, supra note 24, at 505–06).
The taxpayer in Mitchell argued that Treasury Regulation section 1.170A-14(g)(3),
which provides that a deduction will not be disallowed merely because the interest
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In Minnick v. Commissioner, the Ninth Circuit similarly disallowed
deductions claimed for the donation of a conservation easement
because the taxpayers did not obtain a mortgage subordination
agreement at the time of the gift.75 Minnick, a former member of the
U.S. House of Representatives from Idaho who was trained as a
lawyer, donated the easement to a local land trust in 2006. The
easement encumbered eighty percent of a seventy-four acre parcel in
Idaho, the remainder of which Minnick intended to develop.76
Minnick valued the easement at $941,000 and he and his wife claimed
deductions with regard to the donation over a three-year period.77
Despite warranties in the easement deed to the contrary, Minnick did
not obtain a subordination agreement from the lender holding an
outstanding mortgage on the property until 2011, as the case was
approaching trial in the Tax Court.78
In support of its holding disallowing the deductions, the Ninth
Circuit cited Mitchell and explained that, under the plain meaning of
the mortgage subordination regulation, no deduction is permitted
unless a subordination agreement is obtained at the time of the
donation.79 The court further explained:
An easement can hardly be said to be protected “in
perpetuity” if it is subject to extinguishment at essentially any
that passes to the donee organization may be defeated by the happening of some
future event “if on the date of the gift it appears that the possibility that such . . . event
will occur is so remote as to be negligible,” provided an exception to the
subordination requirement. The Tenth Circuit disagreed, explaining that, in
promulgating the Treasury Regulations, the Commissioner specifically considered
the risk of mortgage foreclosure to be neither remote nor negligible, and therefore
chose to target the accompanying risk of extinguishment of the conservation
easement by strictly requiring mortgage subordination. The court concluded that the
remote future event provision could not be reasonably read as modifying the strict
mortgage subordination requirement. See id. at 1253.
75

Minnick v. Commissioner, 796 F.3d 1156, 1157 (9th Cir. 2015).

76

See id. at 1157–58; Minnick v. Commissioner, 104 T.C.M. (CCH) 755, 756, 759,
759 n.2 (2012).
77

Minnick, 796 F.3d at 1158.

78

Id. The conservation easement stated: “‘Grantor [i.e. Minnick] warrants . . .
that there are no outstanding mortgages, tax liens, encumbrances, or other interests
in the Property that have not been expressly subordinated to the Easement.’” Minnick,
104 T.C.M. (CCH) at 756. Minnick argued that this provision demonstrated that he
intended that the mortgage be subordinated when he granted the easement. The Tax
Court disagreed, noting that the provision meant only that Minnick falsely —
although the court thought unintentionally — represented that the mortgage had
been subordinated. Id. at 757.
79

Minnick, 796 F.3d at 1159.
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time by a mortgage holder who was not a party to, and indeed
(as here) may not even have been aware of, the agreement
between the Taxpayers and a [land] trust.80
In the third case, RP Golf, LLC v. Commissioner, the Eighth Circuit
sustained the Service’s disallowance of a $16.4 million deduction
claimed with regard to the donation of a conservation easement on
two private golf courses in Kansas City, Missouri.81 As in Mitchell and
Minnick, the taxpayer in RP Golf, LLC, failed to obtain the necessary
mortgage subordination agreements at the time of the gift. The Eighth
Circuit agreed with the Ninth and Tenth Circuits that mortgage
subordination agreements must be obtained at the time of the gift.82
The taxpayer in RP Golf argued that the lenders holding outstanding
mortgages on the subject properties had orally agreed to subordinate
their interests before the date of the gift.83 However, the Tax Court
found no evidence of binding oral subordination agreements under
state law and the Eight Circuit held that this finding was not clearly
erroneous.84
The taxpayers’s failures to obtain mortgage subordination
agreements at the time of the donations in Mitchell, Minnick, and RP
Golf, LLC, put the conservation easements at issue in those cases at risk
of extinguishment in the event of foreclosure. That risk could easily
have been avoided by obtaining subordination agreements at the time
80

Id. at 1160. The Service challenged the deduction in Minnick on a number of
other grounds, including that the conveyance was not a charitable gift because it was
part of a quid pro quo exchange, the easement did not serve conservation purposes,
the easement was not protected in perpetuity because it could be amended by
agreement of Minnick and the land trust when they deemed it to be “appropriate,”
the easement failed to provide for the allocation of proceeds to the land trust upon
extinguishment, any allowable deduction would be limited to the amount of basis of
the land allocated to the easement, and the easement was overvalued. Minnick, 104
T.C.M. (CCH) at 756. The courts did not address these issues because the deduction
was denied for failure to comply with the mortgage subordination regulation. See id.
at 756, 758.
81

RP Golf, LLC v. Commissioner, 860 F.3d 1096 (8th Cir. 2017).

82

Id. at 1100.

83

Id.

84

Id. at 1100–01. There were additional problems with the easement donation in
RP Golf, LLC. For example, the taxpayer did not own a portion of the property
purportedly subject to the easement. RP Golf, LLC v. Commissioner, 111 T.C.M.
(CCH) 1362, at *18 (2016). The taxpayer represented that protection of the land was
pursuant to a clearly delineated Missouri conservation policy but that policy did not
apply to the property. Id. at *15–16. And the appraisal estimating that the value of the
easement was $16.4 million included a description of property that the taxpayer did
not own. See id. at *9 n.9, *12 n.11.
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of the gifts. The taxpayers in each case were able to obtain
subordination agreements when they requested them.85 Their failure
to obtain the agreements at the time of the gifts appears to have been
due to sloppiness, inattentiveness, or lack of representation by
competent counsel.86
ii. Subordination to Holder’s Right to Proceeds
Treasury Regulation section 1.170A-14(g)(6)(ii) (the “proceeds
regulation”) provides that, following judicial extinguishment of a taxdeductible easement,87 the donee must be entitled to at least a
minimum proportionate share of proceeds from the subsequent sale,
exchange, or involuntary conversion of the subject property, to be
used in a manner consistent with the conservation purposes of the
original contribution.88 In Kaufman v. Shulman, the Kaufmans donated
a facade easement with regard to their residence (a rowhouse) in
Boston’s historic South End to a nonprofit.89 The Kaufmans included
a clause in the easement deed that provided for the payment of the
required minimum proportionate share of post-extinguishment

85

Even if a lender refuses to subordinate its rights to the rights of the holder of
the easement, which can sometimes happen, the property owner has a number of
options. The owner could consider paying down the mortgage to the point at which
the lender would be willing to subordinate, paying off the mortgage, or refinancing
with a different lender willing to so subordinate before making the donation.
Alternatively, the property owner could delay the donation until the lender is willing
to subordinate.
86

Mr. Minnick, for his part, sued the attorney who assisted him with the
donation for malpractice. The attorney defended himself by arguing, in part, that he
had been hired to provide real estate rather than tax law advice. See Keith Miller,
Minnick v. Ennis, No. 41663: Supreme Court of Idaho Remands Dismissal of Legal
Malpractice Case, LEGAL MALPRACTICE LAWYER BLOG (Jan. 22, 2015),
http://www.legalmalpracticelawyer.com/2015/01/22/461/.
87 Pursuant to Treasury Regulation section 1.170A-14(g)(6)(i), a conservation
easement can be extinguished in a judicial proceeding upon a finding that continued
use of the property for conservation purposes has become impossible or impractical.
88

There is one minor exception to this requirement — if “state law provides that
the donor is entitled to the full proceeds from the conversion without regard to the
terms of the prior perpetual conservation restriction.” Treasury Regulation § 1.170A14(g)(6)(ii). A few state codes so provide, presumably to ensure that condemning
authorities are required to pay the full unrestricted value of easement-encumbered
land upon condemnation. For a critique of these statutes, see National Perpetuity
Standards, supra note 24, at 500 n.103, 510 n.145. Treasury Regulation section 1.170A14(g)(6) is discussed in more detail infra Part I.D.
89

Kaufman v. Shulman, 687 F.3d 21 (1st Cir. 2012).
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proceeds to the donee nonprofit.90 However, the subordination
agreement that the Kaufmans obtained from the lender holding an
outstanding mortgage on the property provided that, if the easement
were extinguished as a result of a casualty event (such as a fire or
flood) or condemnation, the lender had first priority to any insurance
or condemnation proceeds.91 Accordingly, despite the clause in the
Kaufmans’s easement providing for the payment of a share of postextinguishment proceeds to the donee, the donee might not receive
any such proceeds due to the lender’s priority rights.
The Service argued that the provision included in the Kaufmans’s
easement deed regarding the payment of a share of postextinguishment proceeds to the donee did not satisfy the proceeds
regulation because its operation was impermissibly qualified by the
terms of the subordination agreement. The First Circuit disagreed,
holding that, for purposes of satisfaction of the proceeds regulation, it
is sufficient that the donee have the right to recover its share of
proceeds from the property owner.92 The First Circuit also noted,
however, that the mortgage subordination regulation (as opposed to
the proceeds regulation) could be read to require that a lender
subordinate its rights to the donee’s right to post-extinguishment
proceeds.93 Given the Service’s focus on the proceeds regulation in
Kaufman, the First Circuit specifically declined to address this issue.94

90 In easement deeds, the donee is generally referred to as the “grantee,” and
that term is generally defined to include the original grantee and all successors in
interest.
91

Id. at 24.

92

Kaufman, 687 F.3d at 26–27.

93

In footnote 5 of its opinion, the First Circuit explained:

The Kaufmans argue that because [the mortgage subordination regulation] deals
expressly with subordination and only requires that “the mortgagee subordinate[] its
rights in the property to the right of the qualified organization to enforce the
conservation purposes of the gift,” it is per se improper for the IRS to argue that some
other right of the bank — here, to insurance and condemnation proceeds — should
have been subordinated. But the Kaufmans’s argument could be turned against them
by reading “conservation purposes” broadly to include the donee organization’s right
to post-extinguishment proceeds (which, by regulation, must be used to advance
“conservation purposes,” . . . ).
Id., 687 F.3d at 27 n.5.
94

Id. (stating, without explanation, that “[a]s the IRS disclaimed this broad
reading of [the mortgage subordination regulation], we need not pursue this issue”);
see also Mitchell v. Commissioner, 775 F.3d 1243, 1254, n.6 (10th Cir. 2015) (“The First
Circuit . . . specifically declined to address whether the taxpayer had complied with
the mortgage subordination provision.”).
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Requiring that a lender subordinate its rights to the right of the
donee to receive its share of post-extinguishment proceeds is the most
sensible reading of the mortgage subordination regulation. The
mortgage subordination regulation requires that a lender subordinate
its rights in the property to the right of the donee “to enforce the
conservation purposes of the gift in perpetuity.”95 The donee of an
easement cannot “enforce the conservation purposes of the gift in
perpetuity” unless, following extinguishment of the easement, the
donee receives a share of proceeds to be used in manner consistent
with the conservation purposes of the original contribution (e.g., to
acquire a similar easement or other replacement conservation
property). In other words, the regulations contemplate that the
charitable gift might change form at some point (from the original
easement, to post-extinguishment proceeds, to a new easement or
replacement conservation property), and they require that a lender
subordinate its rights to the rights of the qualified organization to
enforce the conservation purposes of the gift, regardless of its form, in
perpetuity.
This reading of the mortgage subordination regulation also
comports with the substance of a conservation easement donation
transaction. When a property owner makes a charitable gift of a
conservation easement to a qualified organization, the owner conveys
a partial interest in the property to the organization to be held and
enforced for the benefit of the public. The owner retains ownership of
the remaining interest in the property — the property encumbered by
the easement. The property owner’s lender should not have a security
interest in the easement or the post-extinguishment proceeds
attributable thereto because, once the gift has been made, the
easement is a charitable asset held by the qualified organization for
the benefit of the public. The property owner’s lender should have a
security interest in only what the owner continues to own — the
property encumbered by the easement. Allowing the property
owner’s lender to retain a security interest in the post-extinguishment
proceeds attributable to the easement significantly compromises the
integrity of the charitable gift. In such a case, if the easement is later
extinguished, the proceeds attributable to the easement may be used
to satisfy the personal debt of the property owner rather than to
acquire a similar easement or other replacement conservation
property. And relegating the donee to seeking its share of postextinguishment proceeds from the property owner may leave the

95

Treas. Reg. § 1.170A-14(g)(2) (2009).
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donee and, by extension, the public, with nothing more than an
expensive-to-pursue claim against a judgment-proof owner.96
The taxpayers’s failure in Kaufman to obtain a “full”
subordination agreement (in which the lender subordinates its rights
in the subject property to all of the rights of the donee, including the
donee’s right to a share of post-extinguishment proceeds) appears to
have been due to the donors’s lack of representation by competent
counsel and reliance on the donee’s form or “template” subordination
agreement.97 Donor reliance on a donee’s template subordination
agreement or template conservation easement deed is inappropriate
because the donee’s legal counsel represents the interests of the donee,
not the donor, and, as with any charitable donation, the interests of
the donor and the donee are not perfectly aligned.98 Moreover, most
96

The Tax Court does not appear to agree with the First Circuit’s holding
regarding the proceeds regulation in Kaufman and may not follow that holding in
cases appealable to a different Circuit Court of Appeals. In Irby v. Commissioner, which
was decided after Kaufman, the Tax Court noted:
In cases involving a conservation easement where we determined that the
regulation’s requirements were not met and thus denied the claimed charitable
contribution deduction, the grantee organization had been prevented by the deeds
themselves from receiving the full proportionate value of the extinguishment
proceeds. See T.C. Memo 2012-169, id. at *3–4 The funds diverted by the deeds were
used to further the donor taxpayer’s interests. For example, in Wall, the deed of
conservation easement provided that if the property was condemned, the grantee
conservation organization would be entitled to the easement’s proportionate value,
but only after any claim of a mortgagee was satisfied. Hence, the first use of the
extinguishment proceeds was to further the donor taxpayer’s interest in repaying the
mortgage on the property, with the grantee conservation organization’s receiving
only a residual amount of money. Id.; see also Mitchell v. Commissioner, 138 T.C. 324,
2012 U.S. Tax Ct. LEXIS 17 (Apr. 3, 2012); 1982 East, LLC v. Commissioner, T.C. Memo.
2011–84. Our conclusions in those cases (i.e., denying the deduction) reflect the
purpose of the regulation.
Irby v. Commissioner, 139 T.C. 371, 381 (2012). See also Nancy A. McLaughlin,
Extinguishing and Amending Tax-Deductible Conservation Easements: Protecting the
Federal Investment After Carpenter, Simmons, and Kaufman, 13 FLA. TAX REV. 217, 272–
276 (2012) (critiquing the First Circuit’s decision in Kaufman) [hereinafter
Extinguishing and Amending].
97

The donee organization in Kaufman apparently supplied facade easement
donors with a template “limited” subordination agreement to present to lenders, even
though there was disagreement in the land trust community as to whether such a
limited agreement complied with federal tax law requirements. See Extinguishing and
Amending, supra note 96, at 273–75. It is possible that the Kaufmans would have been
able to obtain a full subordination agreement from their lender had they asked. See
id. at 273 n.177.
98

Most notably, it is the donor, not the donee, who will suffer the economic
setback of having a deduction denied and perhaps the payment of penalties as the
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donees are careful to make clear to prospective donors that they
cannot provide them with tax or other legal advice.99
The First Circuit eventually affirmed the Tax Court’s complete
disallowance of the Kaufmans’s claimed deduction as well as the
imposition of penalties. The First Circuit agreed with the Tax Court
that the easement was “worthless” (it merely duplicated restrictions
already imposed by local law) and that the Kaufmans did not act in
good faith in claiming a sizable deduction for an easement that the
donee had told them did not reduce the value of their home.100
c. Importance
The mortgage subordination requirement is another key
component of the section 170(h) tax-incentive program and
noncompliance with this requirement also should not be treated as an
excusable foot fault. Federal taxpayers should not be expected to fund
the acquisition of conservation easements that are at risk of
extinguishment, and the consequent loss of the public investment,
through foreclosure. Federal taxpayers also should not be expected to
fund the acquisition of conservation easements where the public
investment may be lost upon judicial extinguishment because the
donor’s lender was permitted to retain priority rights to postextinguishment proceeds. As with conservation easements that are
not recorded or that lack appropriate baseline documentation,
easements that are subject to extinguishment through foreclosure, or
the value attributable to which may be used to pay off the propertyowner’s debts rather than replace lost conservation values following
extinguishment, are not good long-term conservation investments.

result of a noncompliant donation. Accordingly, savvy charitable donors employ
their own legal counsel to represent their interests, and conservation easement donors
should be no exception.
99

The Land Trust Standards and Practices caution land trusts to advise
easement donors to obtain independent legal advice because the donor and the land
trust have “independent interests to protect.” See LAND TRUST ALLIANCE,
BACKGROUND TO THE 2004 REVISIONS OF LAND TRUST STANDARDS AND PRACTICES § 9B
(2004).
100

See Kaufman v. Commissioner, 784 F.3d 56, 58, 66–69 (1st Cir. 2015).
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4. Extinguishment
a. Requirements
Tax-deductible conservation easements are intended to protect
the conservation values of the properties they encumber in perpetuity
or forever.101 However, forever is a long time, and the Treasury
recognized that, in rare circumstances, changed conditions might
make continuing to use some of the encumbered properties for
conservation purposes impossible or impractical. To ensure that the
easements subsidized through the deduction program will be
permanent and, at the same time, protect the federal investment in the
event of extinguishment of some easements due to impossibility or
impracticality, the Treasury crafted the “judicial proceeding” and
“proceeds” regulations (together, the “extinguishment” regulation),
which provide as follows:
Judicial Proceeding Regulation
If a subsequent unexpected change in the conditions
surrounding the property . . . can make impossible or
impractical the continued use of the property for
conservation purposes, the conservation purpose can
nonetheless be treated as protected in perpetuity if the
restrictions are extinguished by judicial proceeding and all of
the donee’s proceeds [determined as provided in the
proceeds regulation] from a subsequent sale or exchange of
the property are used by the donee organization in a manner
consistent with the conservation purposes of the original
contribution.102
Proceeds Regulation
[A]t the time of the gift the donor must agree that the
donation of the perpetual conservation restriction gives rise
to a property right, immediately vested in the donee
organization, with a fair market value that is at least equal to
the proportionate value that the perpetual conservation
restriction at the time of the gift, bears to the value of the
property as a whole at that time. . . . [T]hat proportionate
value of the donee’s property rights shall remain constant.
101

See, e.g., In Perpetuity, BLACK’S LAW DICTIONARY (10th ed. 2014) (defining “in
perpetuity” as “Forever; without end.”).
102

Treas. Reg. § 1.170A-14(g)(6)(i) (2009).
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Accordingly, when a change in conditions give rise to the
extinguishment of a perpetual conservation restriction [as
provided in the extinguishment regulation], the donee
organization, on a subsequent sale, exchange, or involuntary
conversion of the subject property, must be entitled to a
portion of the proceeds at least equal to that proportionate
value of the perpetual conservation restriction, unless state
law provides that the donor is entitled to the full proceeds
from the conversion without regard to the terms of the prior
perpetual conservation restriction.103
The extinguishment regulation has two purposes. First, it is intended
to limit the extinguishment of tax-deductible conservation easements
to exceptional circumstances; extinguishments can occur only when it
can be demonstrated to the satisfaction of a court that continuing to
use the encumbered property for conservation purposes has become
impossible or impractical due to changed conditions. This is
consistent with section 170(h)’s requirements that tax-deductible
easements be “granted in perpetuity” and their conservation
purposes be “protected in perpetuity.”104 It also is consistent with
Congress’s intent that the deduction be directed at the permanent
preservation of “unique or otherwise significant land areas or
structures.”105
The extinguishment regulation is also intended to protect the
federal investment in conservation in the rare event of an
extinguishment. The regulation accomplishes this second goal by
mandating that, in the event of an extinguishment, the holder must be
entitled to at least a minimum proportionate share of proceeds and be
required to use those proceeds in a manner consistent with the
conservation purposes of the original contribution.

103

Id. § 1.170A-14(g)(6)(ii) (2009).

104

I.R.C. § 170(h)(1), (h)(2)(C), (h)(5)(A).

105

S. REP. NO. 96-1007, at 20–21 (1980). Congress also explained in the legislative
history of section 170(h) that it intended, among other things, that tax-deductible
easements must be enforceable by the donee organizations and their successors
against all other parties in interest, that contributions of easements would be made
only to donees that have the commitment and resources to enforce the perpetual
restrictions, and that the easements would be transferable by the donees and their
successors only to other qualified organizations that will also hold the easements
exclusively for conservation purposes. Id. at 32–33.
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Those familiar with the laws governing restricted charitable gifts
(which tax-deductible conservation easements, by definition, are106)
will recognize that the extinguishment regulation is a regulatory
version of the state law doctrine of cy pres.107
b. Case Law
The extinguishment regulation contains four separate
requirements: the judicial extinguishment requirement, the
impossibility or impracticality requirement, the division of proceeds
requirement, and the donee’s use of proceeds requirement. The courts
have tended to address the judicial proceeding and impossibility or
impracticality requirements and the division and use of proceeds
requirements separately. Accordingly, these two sets of requirements
are discussed separately below, along with two other issues relating
to the extinguishment regulation that are addressed by the case law
(incompatible state law and prohibited swaps).
i. Judicial Proceeding and Impossibility or Impracticality
In Carpenter v. Commissioner, the Tax Court sustained the
Service’s disallowance of more than $2.7 million of deductions
claimed with regard to a number of conservation easements conveyed
to a Colorado land trust.108 The easements at issue were virtually
identical. Each provided that, if circumstances arose in the future that
rendered the purpose of the easement impossible to accomplish, the
easement could be extinguished, whether in whole or in part, by
judicial proceedings or by mutual written agreement of both parties.

106

A restricted charitable gift is a gift made to a charitable organization to be
used for a specific charitable purpose rather than for the organization’s general
purposes. See Carpenter v. Commissioner, 103 T.C.M. (CCH) 1001, 1004 (2012)
(holding that the tax-deductible conservation easements at issue were restricted
charitable gifts, or “contributions conditioned on the use of a gift in accordance with
the donor’s precise directions and limitations,” quoting Michael M. Schmidt & Taylor
T. Pollock, Modern Tomb Raiders: Nonprofit Organizations’ Impermissible Use of Restricted
Funds, 31 COLO. LAW. 57, 58 (2002)).
107

See RONALD CHESTER ET AL., THE LAW OF TRUSTS AND TRUSTEES § 431 (2016)
(origin and general meaning of cy pres). See generally Carl J. Herzog Found. v. Univ.
of Bridgeport, 699 A.2d 995, 997 n.2 (Conn. 1997) (“The law governing the
enforcement of charitable gifts is derived from the law of charitable trusts.”).
108

Carpenter v. Commissioner, 103 T.C.M. (CCH) 1001 (2012), reconsideration
denied and opinion supplemented, Carpenter v. Commissioner, 106 T.C.M. (CCH) 62
(2013).
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The Tax Court held that such easements failed as a matter of law to
satisfy the extinguishment regulation. The court also explained:
Extinguishment by mutual consent of the parties does not
guarantee that the conservation purpose of the donated
property will continue to be protected in perpetuity . . . . [T]he
“restrictions [in an easement] are supposed to be perpetual
. . . , and the decision to terminate them should not be [made]
solely by interested parties. With the decision-making
process pushed into a court of law, the legal tension created
by such judicial review will generally tend to create a fair
result.”109
The “interested parties” the Tax Court referred to are the owner of the
land and the holder of the easement, both of which stand to benefit
financially and in other ways from the extinguishment of easements.
With regard to the owners of the land, Professors John Echeverria
and Janet Milne caution:
Absent rigorous safeguards . . . easement protections are at
serious risk of erosion over time. Ownership of lands
protected by easements will eventually pass from the original
easement grantor to new owners. Legally, the easement
restrictions will remain in place despite the changes in land
ownership. But the new owners may lack the same level of
commitment to conservation as the original land owner.
Moreover, the new owners could profit from developing the
land if the easements restrictions could be lifted. Inevitably,
some future owners of lands subject to easements will press
for modification or even termination of easement
restrictions.110
Holders, which include both government entities and nonprofits, also
stand to benefit from extinguishments. Upon extinguishment of an
easement, the holder generally will be entitled to a share of proceeds
based on the value of the easement, and that share could be hundreds

109

Id. at *1005 (quoting STEPHEN J. SMALL, FEDERAL TAX LAW OF CONSERVATION
EASEMENTS 16–4 (1986)). The Tax Court also held that the so-remote-as-to-benegligible standard does not modify the extinguishment regulation. See id. at 1003; see
also Kaufman v. Commissioner, 687 F.3d 21, 27 (1st Cir. 2012) (holding that the soremote-as-to-be-negligible standard does not modify the proceeds regulation).
110

See Nancy A. Mclaughlin, Keeping the Perpetual in Perpetual Conservation
Easements,
LAW
PROFESSOR
BLOGS
NETWORK
(Dec.
13,
2015),
http://lawprofessors.typepad.com/nonprofit/2015/12/keeping-the-perpetual-inperpetual-conservation-easements.html.
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of thousands or multiple millions of dollars. Holders also have an
interest in maintaining good relations with the owners of easementencumbered properties, some of whom may be donors to the
organization, influential members of the local community, or former,
current, or future board members. Holders further have an interest in
avoiding unpleasant interactions and potential litigation over their
refusals to acquiesce to the lifting of restrictions from protected
properties. Requiring a judicial proceeding and a finding of
impossibility or impracticality to extinguish an easement helps to
insulate holders from these pressures.111 It also ensures that the
easements subsidized through the deduction program will actually
protect the subject properties’s unique or otherwise significant
conservation values for as long as continuing to do so remains
possible or practical.
Unhappy with the Tax Court’s holding that their easements failed
to comply with the extinguishment regulation, the taxpayers in
Carpenter filed a motion for reconsideration. They argued, among
other things, that the extinguishment regulation should be interpreted
as merely a safe harbor, and that it should be permissible for the
parties to determine when to extinguish an easement so long as the
donee organization is entitled to a share of the post-extinguishment
proceeds. As to the latter point, they argued that ensuring the federal
investment stays in the charitable conservation sector is all that is
required, rather than perpetuation of the easement.
The Tax Court summarily dismissed those arguments. It
reiterated that the decision to extinguish an easement should not be
made solely by the interested parties.112 And it held: “To make our
position clear, extinguishment by judicial proceedings is mandatory.
Therefore, we reject petitioners’ argument that [the extinguishment
regulation]
contemplates
any
alternative
to
judicial
extinguishment.”113 The Tax Court understood that Congress did not
intend for tax-deductible conservation easements to be fungible
conservation assets in the hands of the donee organizations.114

111

See Jon Margolis, Conservation Groups Backtrack in the Wake of Public Outcry,
VERMONT DIGGER (Mar. 17, 2014), https://vtdigger.org/2014/03/17/margolis-7/
(warning of the dangers of giving power to holders to substantially modify or
extinguish perpetual conservation easements).
112

Carpenter v. Commissioner, 106 T.C.M. (CCH) 62 (2013) (denying
reconsideration and supplementing Carpenter v. Commissioner, 103 T.C.M. (CCH)
1001 (2012)).
113

Id. at 67.

114

See supra notes 101–07 and accompanying text.
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In Mitchell v. Commissioner,115 the Tax Court again held that the
extinguishment regulation is not merely a safe harbor and the
perpetuity requirements “are mandatory and may not be ignored.”116
The court also again rejected the argument that the extinguishment
regulation requires only that the holder receive a share of proceeds
following extinguishment, rather than perpetuation of the
easement.117 Carpenter and Mitchell thus confirmed that the
extinguishment regulation has two purposes. It is intended not only
to protect the federal investment in conservation in the event of an
extinguishment, but also to limit the extinguishment of tax-deductible
easements to exceptional circumstances — when it can be
demonstrated to the satisfaction of a court that continuing to use the
subject property for conservation purposes has become impossible or
impractical.118
ii. Incompatible State Law
In Wachter v. Commissioner, the Tax Court held that North Dakota
law, which limits the duration of easements created after July 1, 1977,
to a maximum of ninety-nine years, precludes conservation easement
donations in the state from qualifying for a deduction under section
170(h) because easements in North Dakota cannot be “granted in
perpetuity.”119
The court based its holding on the commonsense understanding
that ninety-nine years is not “perpetuity” and did not go on to discuss
115

Mitchell was discussed in supra Part I.C. (the taxpayer’s deduction was denied
for failure to obtain a timely mortgage subordination agreement).
116

See Mitchell v. Commissioner, 106 T.C.M. (CCH) 215, 220 (2013).

117

Id.

118

The holdings in Carpenter and Mitchell are consistent with the Land Trust
Alliance’s 2007 amendment report, which instructs:
If the conservation easement was the subject of a federal income tax
deduction, then Internal Revenue Code Section 170(h) and the Treasury
Regulations Section 1.170A-14 apply. . . . The easement can only be
extinguished by the holder through a judicial proceeding, upon a finding
that continued use of the encumbered land for conservation purposes has
become “impossible or impractical,” and with the payment to the holder of
a share of proceeds from a subsequent sale or development of the land to
be used for similar conservation purposes.
LAND TRUST ALLIANCE, Amending Conservation Easements: Evolving Practices and Legal
Principles 24 (2007). The holdings are also consistent with an IRS General Information
Letter on extinguishment. See I.R.S. Gen. Info. Ltr. 2013-0014 (Sept. 18, 2012).
119

Wachter v. Commissioner, 142 T.C. 140 (2014).
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the judicial proceeding regulation.120 It is clear, however, that the
easements in Wachter failed to satisfy that regulation: they were not
subject to extinguishment only in a judicial proceeding upon a finding
of impossibility or impracticality. Rather, they will be extinguished
automatically by operation of law after the specified term of years.
The taxpayers in Wachter argued that North Dakota’s ninety-nine
year limitation should be considered the equivalent of a remote future
event that does not prevent an easement from being considered
perpetual. They cited Treasury Regulation section 1.170A–14(g)(3),
which provides, in part, that a deduction shall not be disallowed . . .
merely because the interest which passes to, or is vested in, the donee
organization may be defeated by the performance of some act or the
happening of some event, if on the date of the gift it appears that the
possibility that such act or event will occur is so remote as to be
negligible.121
The Tax Court explained that the term “remote” as used in this
regulation refers to the likelihood of the event that could defeat the
donee’s interest in the gift.122 It then explained that the likelihood of
the event in Wachter that could defeat the donee’s interest in the
easements — expiration of the easements after ninety-nine years —
was not “remote.” On the date of the donation of the easements, the
court explained, it was not only possible, it was inevitable that the
donee would be divested of its interests in the easements by operation
of North Dakota law. Accordingly, the easements were not
restrictions “granted in perpetuity” and, thus, were not deductible
under section 170(h).123
iii. Prohibited Swaps
In Belk v Commissioner, the Fourth Circuit affirmed the Tax
Court’s holding that a conservation easement that authorizes the
parties to agree to “substitutions” or “swaps” (i.e., to extinguish an
easement with regard to some or all of the original protected land in

120

Id. at 148–49.

121

Id. at 148 (explaining that the courts have construed the so-remote-as-to-benegligible standard to mean “‘a chance which persons generally would disregard as
so highly improbable that it might be ignored with reasonable safety in undertaking
a serious business transaction’ . . . [or] ‘a chance which every dictate of reason would
justify an intelligent person in disregarding as so highly improbable and remote as to
be lacking in reason and substance’”) (citations omitted).
122

Id. at 148–49.

123

Id.
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exchange for the protection of other land) is not eligible for a
deduction.124 The Fourth Circuit explained that such an easement is
not “a restriction (granted in perpetuity) on the use which may be
made of the real property” as required under section 170(h)(2)(C).
The easement at issue in Belk encumbered a 184-acre
noncontiguous semi-private golf course located within a high-end
residential development near Charlotte, North Carolina.125 The Belks
donated the easement to a local land trust and claimed a $10.5 million
deduction. The easement deed authorizes the landowner to remove
land from the easement in exchange for adding an equal or greater
amount of contiguous land, provided that, in the opinion of the
grantee (1) the substitute property is of the same or better ecological
stability, (2) the substitution will have no adverse effect on the
conservation purposes of the easement, and (3) the fair market value
of the “easement interest” placed on the substitute land will be at least
equal to or greater than the fair market value of the “easement
interest” extinguished with regard to the land removed from the
easement. The Belks argued that, as long as they agreed not to develop
184 acres, neither the court nor the Service should be concerned with
what land actually comprises those 184 acres. In other words, they
argued that it should be permissible to allow an easement to “float”
across the landscape in the parties’s discretion. 126
In affirming the Tax Court’s holding that the Belks were not
eligible for a deduction, the Fourth Circuit explained that the
“Treasury Regulations offer a single — and exceedingly narrow —
exception to the requirement that a conservation easement impose a
perpetual use restriction” — that is:
[if a] subsequent unexpected change in the conditions
surrounding the property … make[s] impossible or impractical
the continued use of the property for conservation purposes,
the conservation purpose can nonetheless be treated as
protected in perpetuity if the restrictions are extinguished by
judicial proceeding and all of the donee’s proceeds … from a
subsequent sale or exchange of the property are used by the

124

Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014).

125

The entire golf course is not contiguous but lies in clusters throughout the
residential development (e.g., holes 2, 3, and 4 are grouped together, while hole 11 is
by itself). See Belk v. Commissioner, 140 T.C. 1, 3 (2013).
126

Belk v. Commissioner, 105 T.C.M. (CCH) 1878, 1879 (2013).
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donee organization in a manner consistent with the
conservation purposes of the original contribution.127
“[A]bsent these ‘unexpected’ and extraordinary circumstances,”
explained the Fourth Circuit, “real property placed under easement
must remain there in perpetuity in order for the donor of the easement
to claim a charitable deduction.”128
The Fourth Circuit further explained that permitting a deduction
for the donation of an easement that authorized swaps would enable
taxpayers to bypass several requirements critical to the statutory and
regulatory schemes governing deductions for charitable
contributions. For example, permitting swaps would render
“meaningless” the requirement that an easement donor obtain a
qualified appraisal to substantiate the deduction because the
appraisal would no longer be an accurate reflection of the value of the
gift, parts of which could be clawed back by the donor.129 In addition,
the court noted that it did not matter that the Belk easement requires
that the removed property be “replaced with property of ‘equal or
greater value,’ because the purpose of the appraisal requirement is to
enable the Commissioner, not the donee or donor, to verify the value
of a donation.”130
The Fourth Circuit similarly determined that the baseline
documentation requirement would be “skirted” if the borders of an
easement could shift.131 The court explained that requiring the donor
to furnish the donee with documentation sufficient to establish the
condition of the subject property at the time of the gift confirms that a
conservation easement must govern a defined and static parcel.132 The
court further noted that allowing deductions for the donation of
easements that authorize swaps would deprive donees of the ability
to ensure protection of conservation interests by, for instance,
examination of maps and photographs of “the protected property,”
because that property would change over time.133
127

Belk, 774 F.3d at 225 (emphasis added by the court) (quoting Treas. Reg.
§ 1.170A-14(g)(6)(i) (2009)).
128

Id.

129

Id. at 226.

130

Id. (emphasis in original).

131

Id. at 226–27.

132

Id. at 227; see Treas. Reg. § 1.170A-14(g)(5)(i) (2009) (“[The baseline
documentation] is designed to protect the conservation interests associated with the
property, which although protected in perpetuity by the easement, could be adversely
affected by the exercise of the reserved rights.”) (emphasis added).
133

Belk, 774 F.3d at 227.
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The Belks argued that, because North Carolina law permits
parties to amend or swap easements, such as a right-of-way easement
between neighbors, not permitting swaps would render all
conservation easements in North Carolina ineligible for a deduction
under section 170(h). The Fourth Circuit found that argument
unpersuasive, explaining that:
whether state property and contract law permits a
substitution in an easement is irrelevant to the question of
whether federal tax law permits a charitable deduction for the
donation of such an easement . . . § 170(h)(2)(C) requires that
the gift of a conservation easement on a specific parcel of land
be granted in perpetuity to qualify for a federal charitable
deduction, notwithstanding the fact that state law may permit
an easement to govern for some shorter period of time. Thus,
an easement that, like the one at hand, grants a restriction for
less than a perpetual term, may be a valid conveyance under
state law, but is still ineligible for a charitable deduction
under federal law.134
Other than in North Dakota, where the duration of any easement
is limited by statute to ninety-nine years,135 it appears that the parties
to a conservation easement can include provisions in the deed that
will comply with the federal tax law judicial proceeding, impossibility
or impracticality, and proceeds requirements. If the easement is
drafted appropriately, those provisions should be legally binding on
both the property owner and the holder, even though they impose
conditions on the transfer or extinguishment of the easement that may
be different or more restrictive than those imposed by state law.136 As
134 Id. at 228. See also, e.g., Carpenter v. Commissioner, 103 T.C.M. (CCH) 1001,
1004 (2012):

To determine whether the conservation easement deeds comply with
requirements for the . . . deduction under Federal tax law, we must look to
State law to determine the effect of the deeds. State law determines the
nature of the property rights, and Federal law determines the appropriate
tax treatment of those rights.
135
136

See supra note 119 and accompanying text.

See, e.g., Bjork v. Draper, 886 N.E.2d 563 (Ill. App. Ct. 2008), appeal denied, 897
N.E.2d 249 (Ill. 2008) (holding that the terms of a conservation easement deed
requiring a judicial proceeding to extinguish the easement had to be complied with,
despite the more permissive language in the Illinois conservation easement enabling
statute providing that holders could “release” easements). In Carpenter v.
Commissioner, the Tax Court held that the conservation easements at issue were
restricted charitable gifts, or “contributions conditioned on the use of the gift in
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the Tax Court noted in Wachter, “[b]oth parties allege that the State
law at issue here is unique because [North Dakota] is the only State
that has a law that provides for a maximum duration that may not be
overcome by agreement.”137
The Belks also argued that the amendment clause included in the
easement deed “saved” their deduction. The substitution provision in
the deed provided that substitutions would become final when they
were reflected in a formal recorded amendment. The amendment
provision provided that the land trust could not agree to an
amendment that would result in the easement failing to qualify for a
deduction under section 170(h). The Belks argued that, if the Fourth
Circuit found that the substitution provision violated the
requirements of section 170(h), the amendment clause (which they
referred to as a “savings clause”) would render the substitution
provision inoperable, thus making the easement eligible for the
deduction. In other words, they argued that the savings clause would
operate to negate a right clearly articulated in the easement (the right
to substitute property), but only if triggered by an adverse
determination by the court.
The Fourth Circuit rejected the savings clause argument, noting
that the Belks were asking the court to employ the savings clause to
rewrite the easement in response to the court’s holding, something the
court was unwilling to do.138 The court refused to condone such
“trifling with the judicial process” and explained that holding for the
Belks “would dramatically hamper the Commissioner’s enforcement
power.”139 If every taxpayer could rely on a savings clause to void,
after the fact, a disqualifying power included in a conservation
easement deed, “enforcement of the Internal Revenue Code would
grind to a halt.”140
The Fourth Circuit also rejected the Belks’s “last-ditch” argument
— that the savings clause was designed to accommodate an evolving

accordance with the donor’s precise directions and limitations.” Carpenter, 103 T.C.M.
(CCH) at 1004. Restricted gift status means that the property owner and the holder of
the easement (and their successors) will be bound by the terms of the deed under state
law, including the restriction on transfer, extinguishment, division of proceeds, and
other provisions included in the deed to satisfy federal tax law requirements. For a
discussion of the interaction of federal and state law, see Extinguishing and Amending,
supra note 96, at 269; National Perpetuity Standards, supra note 24, at 20–26.
137

Wachter v. Commissioner, 142 T.C. 140, 147 (2014).

138

Belk, 774 F.3d at 230.

139

Id.

140

Id.
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interpretation of section 170(h).141 The court explained that the
statutory language of section 170(h)(2)(C) has not evolved since the
provision was enacted in 1980. “The simple truth,” said the court, is
“the Easement was never consistent with § 170(h), a fact that brings
with it adverse tax consequences. The Belks cannot now simply
reform the Easement because they do not wish to suffer those
consequences.”142
Soon after Belk was decided, the Tax Court issued two additional
decisions denying deductions claimed with respect to easements that
authorized the parties to agree to partial extinguishments in the form
of swaps: Balsam Mountain v. Commissioner143 and Bosque Canyon Ranch
v. Commissioner,144 the latter of which also involved “slipshod”
baseline documentation, as discussed above.145 Citing the Fourth
Circuit’s opinion in Belk, the Tax Court held that the easements in both
cases were not “restrictions (granted in perpetuity) on the use which
may be made of the real property” as required under section
170(h)(2)(C).146
Conservation easements that authorize the parties to swap land
in and out of the easement are antithetical to the purpose of section
170(h), which is to encourage the donation of easements that will
permanently protect properties that are identified, at the time of the
donation, as having unique or otherwise significant conservation
values. Section 170(h) was neither intended nor designed to subsidize
the conveyance of easements that would be fungible conservation
assets in the hands of the donee nonprofit or governmental entities.

141

Id. at 230 n.3.

142

Id.

143

Balsam Mountain v. Commissioner, 109 T.C.M. (CCH) 1214, at *1 (2015). The
Balsam Mountain easement reportedly encumbered a small part of the Balsam
Mountain Preserve in North Carolina, and the Service had previously settled with a
different entity that had donated another easement on 3,400 acres of the preserve,
allowing only $8 million of the entity’s claimed $55.49 million deduction. See Peter J.
Reilly, Did Andie MacDowell’s Mountain Hideaway Require Tax Incentives?, FORBES.COM
(Mar. 25, 2015), http://www.forbes.com/sites/peterjreilly/2015/03/25/did-andiemacdowells-mountain-hideaway-require-tax-incentives/.
144

Bosque Canyon Ranch v. Commissioner, 110 T.C.M. (CCH) 48 (2015).

145

See supra Part I.B.

146

The donee in both Balsam Mountain and Bosque Canyon Ranch was NALT. See
supra note 44 and accompanying text. The holdings in Belk, Balsam Mountain, and
Bosque Canyon Ranch on the swap issue are consistent with an IRS General
Information Letter regarding swaps. See I.R.S. Gen. Info. Ltr. 2012-0017 (Mar. 5, 2012),
http://www.irs.gov/pub/irs-wd/12-0017.pdf. Bosque Canyon Ranch has been appealed
to the Fifth Circuit.
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iv. Holder’s Share of Post-Extinguishment Proceeds
In Carroll v. Commissioner, the Tax Court sustained the Service’s
disallowance of $650,000 of carryover deductions claimed with regard
to the donation of a conservation easement because the easement deed
contained a proceeds clause that did not comply with the proceeds
regulation.147 The court explained that the proceeds regulation
requires that, following extinguishment, the holder must be entitled
to at least a minimum proportionate share of proceeds (expressed as
a percentage) determined by (1) the fair market value of the
conservation easement on the date of the gift (the numerator) over (2)
the fair market value of the property as a whole on the date of the gift
(the denominator).148 For example, if the fair market value of an
easement on the date of the gift was $300,000, and the fair market
value of the property as a whole on the date of the gift was $1,000,000,
the easement represented 30% of the value of the property on the date
of the gift, and the holder must be entitled to at least 30% of the
proceeds following the easement’s extinguishment.
In Carroll, the conservation easement deed limited the numerator
of the formula noted above to “the deduction for federal income tax
purposes allowable” by reason of the donation.149 Thus, if the Service
were to disallow the deduction for reasons other than valuation and
the easement were later extinguished in a judicial proceeding, the
numerator would be zero and the holder of the easement would not
receive the minimum proportionate share of proceeds as is required
(the holder would receive nothing). This, said the Tax Court, would
provide the donors or their heirs with a windfall and deprive the
donee of its ability to use a share of post-extinguishment proceeds for
similar conservation purposes.150 The court explained that deductions
are denied for many reasons unrelated to valuation,151 and, in fact, the
147

Carroll v. Commissioner, 146 T.C. 196 (2016). The taxpayer asserted that the
easement had a value of $1.2 million and claimed deductions in that amount over a
series of years. Due to the statute of limitations, the Service challenged only $650,000
of carryover deductions. Id.
148

Id. at 216. See supra note 103 and accompanying text for the text of the proceeds
regulation.
149

Carroll, 146 T.C. at 216.

150

Id. at 217. If the fair market value of an easement on the date of the gift is zero,
as in Kaufman, the numerator should be zero. In such a case there should be no
deduction because no charitable gift has been made.
151

The court explained that there are multiple requirements in section 170 and
the corresponding regulations that, if not followed, may lead to disallowance of the
deduction, and overvaluation is only one of them. Id. at 218 n.13. For example, a
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Service challenged the claimed deductions in Carroll on a number of
grounds. For example, the Service argued that the gift of the easement
was not complete at the time of the donation because Dr. Carroll’s
minor children owned part of the subject property and, under state
law, minors generally can disavow gifts made of their property before
they reach the age of majority. The Service further argued that, even
if the gift were deemed complete at the time of the donation, Dr.
Carroll and his wife were entitled to only the portion of the deduction
attributable to their percentage ownership interest in the property at
the time of the donation. Dr. Carroll and his wife claimed 100% of the
deduction, despite having transferred a 60% ownership interest in the
property to their minor children prior to the donation.152
The Tax Court distinguished its holding in Carroll from the First
Circuit’s holding in Kaufman. In Kaufman, the First Circuit held that
the donors had satisfied the proceeds requirement because the
easement deed correctly stated the proceeds formula and the donee
had a right to recover its share of post-extinguishment proceeds from
the owner of the subject property. In Carroll, in contrast, the donee
would not be entitled to any proceeds in certain circumstances based
on the formula included in the easement deed. Consistent with the
First Circuit’s reasoning in Kaufman, failing to guarantee that the
donee would be entitled to at least the required minimum
proportionate share of proceeds upon extinguishment, and providing
a potential windfall to the donor or the donor’s successors as a result,
was fatal to the deduction.153 The Tax Court explained that the
taxpayers “could have avoided this adverse outcome by strictly
following the proportionality formula set forth in the regulation.”154
Although not mentioned by the court, mandating that the donee
receive at least a minimum proportionate share of proceeds, even if
the donor’s deduction is disallowed, is appropriate from a policy
deduction may be disallowed where (1) the donee is not a qualified organization, (2)
the property subject to the easement is not a historically important land area or a
certified historic structure, (3) the easement is not a qualified real property interest,
(4) the easement does not preserve conservation purposes in perpetuity, (5) the
taxpayer fails to obtain a required mortgage subordination agreement, (6) the
taxpayer fails to attach a fully complete appraisal summary to the tax return, (7) the
appraisal is not a qualified appraisal, (8) the appraiser is not a qualified appraiser, (9)
the parties fail to record the easement or otherwise effect legally enforceable
restrictions, or (10) the taxpayer fails to maintain records necessary to substantiate the
charitable contribution. Id.
152

Id. at 221–22.

153

Id. at 217.

154

Id. at 220.
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perspective. Regardless of whether a donor’s deduction is allowed or
disallowed, a charitable gift of the easement will have been made, and
the holder will have an ongoing obligation to monitor and enforce the
easement on behalf of the public. Given that an easement, once
donated, constitutes a charitable asset held for the benefit of the
public, and the public will make a significant investment in the
monitoring and enforcement of the easement over its perpetual life,
the value attributable to the easement should not be permitted to
revert to the donor (or the donor’s successors in interest) in the event
of extinguishment.155 Rather, such value should remain in the
charitable sector, as the extinguishment regulation requires. This is no
different than the rule applied to charitable donations generally (for
example, to donations of artwork, land, or stocks and securities);
donors are not entitled to return of their gifts should their deductions
be denied.156
Dr. Carroll hired a general practice attorney who focused on real
property transfers (and did not provide tax advice) to draft the gift
deed by which Dr. Carroll, prior to the donation of the easement,
transferred ownership of the subject property from himself to himself,
his wife, and his three minor children. However, at trial, Dr. Carroll,
who is not an attorney, testified that he personally handled the
conservation easement donation and did not consult with an attorney
or other adviser.157 To the extent Dr. Carroll relied on the donee’s
template conservation easement deed, that reliance was
inappropriate. As noted above, the interests of the donor and the
donee in an easement donation transaction are not perfectly aligned,
and most donees are careful to make clear to donors that they cannot
provide them with tax or other legal advice.158
In finding that Dr. Carroll and his wife were not eligible for the
reasonable cause defense to accuracy-related penalties and, thus were
liable for such penalties, the Tax Court explained:

155

The public’s investment in an easement over its perpetual life may include
public support of the donee through the donee’s tax-exempt status and receipt of taxdeductible donations, lost property tax revenues in jurisdictions where easements are
taken into account for property tax assessment purposes, and enforcement of
easements by state attorneys general and the courts.
156

See, e.g., Mohamed v. Commissioner, 103 T.C.M. (CCH) 1814, 1820–21 (2012)
(denying deductions for the donation of valuable real estate to charity for lack of
proper substantiation of the deductions).
157

Carroll, 146 T.C. at 199, 199 n.5, 224.

158

See supra notes 98–99 and accompanying text.
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[The taxpayers] offered no evidence which would explain
why the terms of the conservation easement varied from the
requirements of [the proceeds regulation], nor do they clarify
why Dr. Carroll failed to seek competent advice from a tax
attorney or other adviser to ensure the conservation
easement’s compliance with pertinent regulations. In the
light of Dr. Carroll’s high level of sophistication and
experience with conservation easements, we conclude that
[the taxpayers] have not demonstrated that they acted with
reasonable cause and in good faith in not seeking competent
tax advice regarding the conservation easement.159
Conservation easement donations generally involve large deductions,
with a correspondingly large public investment in the easements, and
the requirements of section 170(h) and the regulations are numerous.
Accordingly, as the Tax Court intimated in Carroll, it is reasonable to
expect that prospective easement donors will hire competent tax
counsel to assist them with their donations, and that the Service and
the courts will deny deductions when donors fail to comply with
section 170(h)’s perpetuity requirements. The public should not be
expected to subsidize the acquisition of conservation easements that
do not comply with the requirements necessary to ensure the
perpetual nature of the easements or the protection of the public’s
investment.
Some have argued that the deduction in Carroll should not have
been denied because the easement clearly satisfied the conservation
purposes test — that it was a “good” easement in terms of
conservation value. However, the conservation purposes test is but
one of a number of requirements that must be satisfied to ensure that
conservation easements will provide benefits to the public sufficient
to justify their deduction. Satisfaction of the conservation purposes
test means only that the subject property has important conservation
or historic values. It is the perpetuity requirements that ensure that
those values will be permanently protected and that, in the rare event
of extinguishment due to impossibility or impracticality, the public
investment in conservation will not be lost. Moreover, as noted above,
there were potential problems with the Carroll donation in addition to
the noncompliant proceeds clause.160 The Tax Court likely chose to
deny the deduction on noncompliant proceeds clause grounds
because that was the most expedient way to dispose of the case. It was

159

Carroll, 146 T.C. at 224.

160

See supra note 152 and accompanying text.
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not because the courts and the Service unfairly focus on supposed
technical foot faults.161
In PBBM-Rose Hill v. Commissioner, the Tax Court issued a bench
opinion sustaining the Service’s disallowance of a $15.1 million
deduction that a partnership claimed with regard to the donation of a
conservation easement encumbering a golf course, driving range, and
park in a gated and guarded residential community.162 As in Carroll,
the clause included in the partnership’s easement to comply with the
proceeds regulation was written such that the holder would not
receive a minimum proportionate share of post-extinguishment
proceeds in some circumstances.163 Accordingly, the court found that
the easement did not meet the requirements of the proceeds
regulation, which the court explained “elaborates on the protected-inperpetuity requirement of section 170(h)(5)(A) by setting forth
substantive rules to safeguard the conservation purpose of a
contribution.”164
The easement in PBBM-Rose Hill also had additional flaws. It
failed to satisfy section 170(h)’s conservation purposes test (it did not
preserve open space, protect habitat, or provide for outdoor
recreation by the general public). And the court agreed with the
Service that the easement was worth only $100,000, rather than the
claimed $15.1 million and, as a result, the partnership was subject to
a 40% strict liability gross valuation misstatement penalty.165
c. Importance
The judicial proceeding, impossibility or impracticality, and
division and use of proceeds requirements are at the heart of the
section 170(h) deduction program. They are intended to ensure that
the easements subsidized through the program will actually protect
the subject properties’s conservation values in perpetuity, or for as
long as continuing to do so remains possible or practical. They are
intended to ensure that the decision to terminate easements will not
be made solely by the two parties who have a financial interest in the
termination and are likely to be subject to other significant pressures

161

Carroll has been appealed to the Fourth Circuit.

162

Transcript of Bench Op. at 5–6, PBBM-Rose Hill v. Commissioner, No. 2609614 (T.C. 2016).
163

The bench opinion does not include the clause itself or describe it in any more

detail.
164

Id. at 9.

165

Id. at 23–30.
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to terminate. They are intended to ensure protection of the public’s
investment in conservation in the rare event of a judicial
extinguishment. And they are intended to ensure that all taxpayers
who donate conservation easements and receive federal tax benefits
will be subject to the same rules — that is, taxpayers in Montana and
Minnesota will not be able to more easily have the perpetual
restrictions lifted off their properties than taxpayers in Maine or
Maryland.166
II. RECOMMENDED GUIDANCE
As discussed in the Introduction, the public is investing billions
of dollars in conservation easements through the section 170(h)
deduction program, and this investment is likely to only increase now
that Congress has made the enhancements to the incentive a
permanent part of the Code. In addition, as explained in Part I, failure
to satisfy the recordation, baseline documentation, mortgage
subordination, and extinguishment requirements should not be
viewed as excusable foot faults. Rather, satisfaction of these
requirements is essential to both the integrity of the tax-incentive
program and the long-term viability of the easements subsidized
through the program. Equally important, but generally overlooked, is
that compliance with these perpetuity requirements could easily be
facilitated through the issuance of guidance.
While Service audits and litigation remain an indispensable
enforcement backstop, they should not be relied upon as the primary
approach to increasing compliance. Audits and litigation are an ad
hoc and inefficient means of increasing compliance. The Service has
the resources to audit only a small percentage of donations, allowing
many noncompliant easements to slip through the system. And
litigation is expensive and time consuming, and leads to
unpredictable decisions based on the facts of particular cases rather
than a comprehensive assessment of tax policy and compliance
concerns.
It is time for a new approach.
166

Section 170(h) and the Treasury Regulations impose minimum federal
requirements for the extinguishment of tax-deductible easements. These
requirements must be complied with regardless of seemingly permissive language in
a state conservation easement enabling statute regarding extinguishment. In the few
states that impose their own requirements on extinguishment (for example,
Massachusetts requires approval of certain public officials, see Mass. Gen. Laws Ann.
ch. 184, § 32 (West 2009)), the state requirements must be complied with in addition
to the federal requirements.
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A. Template Baseline Documentation Report
To facilitate taxpayer compliance with the baseline
documentation requirement, as well as Service review of donation
transactions, the Treasury should develop a section 170(h)-compliant
template baseline documentation report and accompanying
instructions. The template could specify the materials to be included
in the report (various maps, photographs, GPS coordinates, etc.), the
order in which such materials should appear, the date on which the
report must be completed, how and when the report should updated
over time, and the certifications to be made by the donor and donee.167
The template could also be structured to help ensure “authentication”
of the report sufficient to support its admissibility into evidence in
future litigation, thereby facilitating positive conservation outcomes
in enforcement actions.168
Donees should be free to include more content in their baseline
documentation reports than the template requires. However, by
specifying clear minimum requirements, the template would
significantly increase the comprehensiveness and usefulness of such
reports for monitoring and enforcement purposes. An added benefit
could be more accurate valuation of conservation easements because
appraisers would be provided with substantial information regarding
existing topography, land use history, distinct natural features, and
improvements and incursions on the subject properties.
B. Template Mortgage Subordination Agreement
The Treasury should also develop a template mortgage
subordination agreement. The template should be drafted to ensure
167

Examples of instructions for baseline documentation include the Natural
Resources Conservation Program’s Agricultural Conservation Easement Program
Baseline Documentation Report Items, see Part 528 – Agricultural Conservation
Easement Program (ACEP), USDA NATURAL RESOURCES CONSERVATION SERVICE,
https://directives.sc.egov.usda.gov/viewerFS.aspx?hid=36843 (last visited Jan. 10,
2017), and the VIRGINIA OUTDOORS FOUNDATION, VIRGINIA OUTDOORS FOUNDATION’S
BASELINE DOCUMENTATION REPORT: GUIDELINES FOR PREPARATION BY THIRD-PARTY 1
(2016).
168

See, e.g., Ann Taylor Schwing, Baseline Authentication and Admissibility,
CONSERVATION
TAX
CENTER,
http://www.conservationtaxcenter.org/article/
Conservation-Easements/Expert-Publications/Baseline-Authentication-andAdmissibility/1041 (last visited Sept. 9, 2016) (noting, with regard to multiple
examples of existing baseline documentation, that “[v]irtually none begin to satisfy
the requirements for admissibility under the business records exception to the
hearsay rule”).
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that outstanding mortgages are subordinated to the rights of the
donee “to enforce the conservation purposes of the gift in
perpetuity.”169 Thus, outstanding mortgages should be subordinated
to both (1) the rights of the donee to enforce the conservation
easement in perpetuity, thereby preventing extinguishment of the
easement in the event of foreclosure, and (2) the rights of the donee to
receive a share of post-extinguishment proceeds, thereby ensuring the
donee can acquire a similar easement or other replacement
conservation property upon extinguishment. Template subordination
agreement language would also provide an important signal to
lenders; that the easement is being conveyed to the donee as a
charitable gift and the lender is being asked to give up all rights with
respect to that gift, including the right to proceeds attributable to the
easement upon an extinguishment.
C. Safe Harbor Conservation Easement Clauses
Although federally-deductible conservation easements obviously
could not be standardized in full, certain terms generally should not
vary from easement to easement. For example, the Treasury
Regulations specify the limited circumstances under which taxdeductible easements can be extinguished, the minimum proceeds
that must be payable to the holder upon extinguishment, and the
manner in which the holder must use such proceeds.170
Taxpayers currently draft easements that address these
extinguishment requirements in countless different ways, and
sometimes in ways purposefully designed to circumvent the
requirements.171 The result is that some (perhaps not insignificant
percentage of) easements that do not satisfy these important
requirements slip through the current system and are valued — and
subsidized by federal taxpayers — as if they were perpetual when
they are not.
To facilitate taxpayer compliance with the extinguishment
requirements, as well as Service review of donation transactions, the
Treasury should develop sample or safe harbor clauses that comply
with these requirements.172 Developing sample provisions would not

169

Treas. Reg. § 1.170A-14(g)(2) (2009).

170

See id. § 1.170A–14(g)(6) (2009).

171

See, e.g., Carpenter v. Commissioner, supra notes 108–114 and accompanying
text, and Belk v. Commissioner, supra notes 124–33 and accompanying text.
172

Compliance with some of the other perpetuity requirements could similarly
be facilitated through the development of safe harbor clauses, including the
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be a novel approach to facilitating compliance and curbing abuse in
the charitable deduction context. The Treasury developed sample
trust provisions with annotations in the charitable remainder trust
and charitable lead trust contexts and those provisions, which are
now widely used, have greatly facilitated compliance and reduced
abuses.173
D. IRS Form 8283 Certifications
The Instructions for IRS Form 8283 could be revised to require
that conservation easement donors make a series of certifications
regarding satisfaction of the perpetuity requirements. These
certifications would signal to donors and their advisors the
importance of compliance with the perpetuity requirements and the
existence of the templates and safe harbor clauses. For example,
donors could be required to certify the following in a Supplemental
Statement to the Form 8283:
The easement was properly recorded in the land records of the
jurisdiction in which the subject property is located in the year in
which the donor intends to first claim the deduction.
A copy of the recorded conservation easement deed is attached to
Form 8283.
Prior to the date of the donation, the donee was provided with
baseline documentation in a form that complies with the Treasury’s
template baseline documentation report and instructions.

restriction on transfer requirement, the mineral extraction restrictions requirement,
and the donee notice, access, and enforcement requirements. See supra note 20 (listing
the perpetuity requirements). Modifications to the safe harbor clauses could be
permitted in appropriate circumstances (such as where a government entity funded
the acquisition of the easement in part and needs to be reimbursed following
extinguishment), provided the clauses still satisfy the regulatory requirements. See
Irby v. Commissioner, 139 T.C. 371, 374–377 (2012).
173

See, e.g., Rev. Proc. 2005-52, 2005-34 I.R.B. 326; Rev. Proc. 2005-53, 2005-34
I.R.B. 339; Rev. Proc. 2005-54, 2005-34 I.R.B. 353; Rev. Proc. 2005-55, 2005-34 I.R.B. 367;
Rev. Proc. 2005-56, 2005-34 I.R.B. 383; Rev. Proc. 2005-57, 2005-34 I.R.B. 392; Rev. Proc.
2005-58, 2005-34 I.R.B. 402; Rev. Proc. 2005-59, 2005-34 I.R.B. 412. See also Rev. Proc.
92-64, 1992-33 I.R.B. 11 (containing a model grantor trust for use in executive
compensation arrangements, popularly referred to as a “rabbi trust”). Annotations in
a conservation easement safe harbor clause revenue procedure could also provide
helpful guidance on numerous issues, such as a holder’s acceptable use of the
proceeds received upon extinguishment (for example, to acquire additional
conservation interests, whether easements or fee title, and establish restricted
stewardship endowments for such interests).
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The donor understands that compliance with the baseline
documentation requirement is the donor’s responsibility.
If there was an outstanding mortgage on the subject property at
the time of the donation, the donor obtained from the lender on or
before the date of the gift a subordination agreement in the form of
the Treasury’s template subordination agreement.
The conservation easement deed contains the Treasury’s safe
harbor extinguishment and division and use of proceeds clauses and
they are not qualified by other provisions in the deed or outside
agreements.
If the donor is unable to certify any of the foregoing, please
explain.
Although a Form 8283 generally is not completed until after a
donation has been made, its requirements and instructions are
familiar to competent tax counsel and discussed in conservation
easement donation educational programs and materials. Also, the
new certifications and other provisions in the Form 8283 relating to
conservation easements could be discussed in the new Service
publication recommended below.
E. IRS Conservation Easement Contributions Publication
The Treasury should develop a new publication that is devoted
solely to charitable conservation easement contributions under
section 170(h).174 The publication, which could be made available to
taxpayers and their advisors online, could contain instructions
regarding compliance with the section 170(h) and the Treasury
Regulation requirements, as well as the relevant appraisal and
substantiation requirements. The publication could also serve as a
central repository for all guidance relating to conservation easement
contributions, including existing guidance, the new forms of guidance
recommended above, case law, and future developments. As with all
Service publications, the publication could be updated periodically.175

174

For a list of IRS Publications, see Publications
https://www.irs.gov/publications/ (last visited July 9, 2017).
175

Online,

I.R.S.,

Although the IRS has published a Conservation Easement Audit Techniques
Guide, its purpose is to provide Service personnel with guidance for the examination
of charitable contributions of conservation easements. Taxpayers donating
conservation easements and their advisors are not its intended audience. See Audit
Techniques Guide, supra note 28.
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Development of this and similar guidance176 would help to ensure
that almost all of the perpetuity requirements would be satisfied for
most donations, thus reducing litigation and significantly shoring up
the integrity of the program. It also would enable the Service to focus
its enforcement efforts on other forms of noncompliance that are not
as easily resolved, namely overvaluation, failure to satisfy the
conservation purposes test, and the retention of too many
development and use rights in conservation easement deeds.177
III. “CURE ON AUDIT” PROVISION WOULD BE BAD TAX POLICY
The Land Trust Alliance, which is the umbrella organization for
the nation’s approximately 1,300 land trusts, has proposed that
section 170(h) be modified to permit taxpayers who fail to comply
with the perpetuity requirements to fix their supposed “mistakes” on
audit, and thereby avoid disallowance of the deduction, unless the
Service can demonstrate that the failure to comply was intentional.178
Thus, for example, if a taxpayer failed to ensure that the easement was
recorded or the donee was provided with appropriate baseline
documentation, or failed to obtain a mortgage subordination
agreement, or failed to include provisions in the easement deed to
comply with the extinguishment requirements and the failures were
discovered on audit, the taxpayer would be permitted to fix these
supposed mistakes.
Such a “cure on audit” provision would constitute singularly bad
tax policy. First, while some instances of noncompliance may truly be
innocent mistakes, many are not. Taxpayers fail to comply with
section 170(h) and the Treasury Regulations for a host of reasons. For
176

See supra note 172 and accompanying text (noting the various perpetuity
requirements that could be satisfied through safe harbor clauses).
177

See generally I.R.C. § 170(h)(4); Treas. Reg. § 1.170A-14(d), (e)(2)–(3) (2009);
Valuation Conundrum, supra note 8.
178 The Land Trust Alliance’s proposals, misleadingly labeled, “Proposed
amendments to protect the integrity of the law governing conservation donations and
its administration” dated October 17, 2016, propose, among other things, that section
170(h)(5)(A) be amended by adding the following new subsection: “(ii) If a donor is
found to have failed to meet the requirement that a contribution shall be granted and
protected in perpetuity, the deduction will be allowed if the donor meets those
requirements within 120 days of written notice by the Commissioner and can show
that no harm has been done to the conservation purposes of the donation before the
requirements are met, unless Service can demonstrate that the failure to meet those
requirements was intentional.” LAND TRUST ALLIANCE, PROPOSED AMENDMENTS TO
PROTECT THE INTEGRITY OF THE LAW GOVERNING CONSERVATION DONATIONS AND ITS
ADMINISTRATION 3 (2016).

2017]

Tax Deductible Conservation Easements

51

example, some treat the donation of an easement casually, despite the
large dollar value of the deduction, and fail to engage competent tax
counsel, relying instead and inappropriately on the donee and the
donee’s legal counsel.179 Some engage legal counsel who specialize
only in real estate law and know little or nothing about tax law. Some
are reluctant to invest the time and money needed to prepare
appropriate baseline documentation, obtain the necessary mortgage
subordination agreements, or carefully draft easements that comply
with section 170(h). And some intentionally do not comply with the
requirements because they want to retain significant development
and use rights and the flexibility to eliminate restrictions or terminate
the easements in the future, all of which can be very lucrative for the
taxpayer.
Second, in implementing the proposed cure on audit provision, it
would be impossible in most cases for the Service to distinguish
among innocent mistakes, negligence, and “intentional” abuse
because it is difficult to discern with certainty the subjective
motivations of taxpayers. It also is reasonable, as the Tenth Circuit
explained in Mitchell, for the Treasury to impose a bright-line, easy to
administer requirements, rather than to require the Service to engage
in a case-by-case, fact-specific inquiry into the subjective motivations
every easement donor — an impossible task in a tax system that
depends on voluntary compliance and has a very low audit rate.180
Third, the Service has limited resources and can audit only a small
percentage of returns on which taxpayers have claimed deductions
for easement donations. Accordingly, even in the current system,
where the penalty for noncompliance is complete disallowance of the
deduction, the deterrent effect of that penalty is weak and there is
significant noncompliance, as evidenced by the case law. If there were
no sanction for noncompliance — if taxpayers were required only to
fix noncompliance if it is discovered on audit — the incidence of
noncompliance could be expected to increase significantly,
particularly given the incentives for taxpayers not to comply. And
because the audit rate would continue to be low, only a small
percentage of noncompliant easements would be “fixed,” and more
noncompliant easements would slip through the system and be
subsidized by federal taxpayers as if they protected important

179

See supra notes 98–99 and accompanying text (explaining that the interests of
the donor and the donee in an easement donation transaction are not perfectly
aligned, and most donees are careful to make clear to donors that they cannot provide
them with tax or other legal advice).
180

See Mitchell v. Commissioner, 775 F.3d 1243, 1254–55 (10th Cir. 2015).
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conservation values and the public’s investment in perpetuity when
they do not.
It has been suggested that the ability to fix noncompliance on
audit be paired with a modest penalty, and that the threat of a modest
penalty would ensure that taxpayers comply with the perpetuity
requirements. But if the current threat of complete disallowance of the
deduction does not ensure compliance, reducing that penalty can
hardly be expected to do so. Instead, it can be expected to increase the
level of noncompliance. And, again, because the audit rate would
continue to be low, only a small percentage of the noncompliant
easements would be fixed, and more noncompliant easements would
slip through the system.
A cure on audit provision would be acceptable policy only if the
Service were able to audit every return on which a deduction for a
conservation easement donation was first claimed, and then supervise
the “fixing” of all of the noncompliant donations. It is unrealistic,
however, to think that the Service would ever have the mandate or
resources to do so.181 In a system that relies on voluntary compliance,
the audit rate will always be low. Moreover, the mission of the Service
is primarily to raise revenue. If easement donors were permitted to
cure noncompliance after being caught on audit, then, as the Fourth
Circuit noted in Belk with regard to alleged saving clauses, Service
enforcement in this context “would grind to a halt.”182
The Land Trust Alliance, which purports to be the standard
bearer for the industry, should not be seeking changes to the law that
would increase the level of noncompliance and abuse in the section
170(h) deduction context.183 Rather, it should seek reforms, such as

181

Chuck Marr & Cecile Murray, IRS Funding Cuts Compromise Taxpayer Service
and Weaken Enforcement, CENTER ON BUDGET AND POLICY PRIORITIES (Apr. 4, 2016),
http://www.cbpp.org/sites/default/files/atoms/files/6-25-14tax.pdf (“The Internal
Revenue Service . . . budget has been cut by 17 percent since 2010, after adjusting for
inflation, forcing the IRS to reduce its workforce, severely scale back employee
training, and delay much-needed upgrades to information technology systems. These
steps, in turn, have weakened the IRS’s ability to enforce the nation’s tax laws . . . .”).
182
183

See Belk v. Commissioner, 774 F.3d 221, 230 (4th Cir. 2014).

The Land Trust Alliance has proposed additional changes to section 170(h),
most of which are equally ill-advised. See supra note 178. A critique of those proposals
is beyond the scope of this article, but granting holders broad discretion to agree to
“amend” tax-deductible easements would be particularly ill-advised given the
enormous value inherent in conservation easement restrictions and the significant
pressures on holders to agree to amendments that are contrary to the public interest.
See supra note 110–11 and accompanying text. A much more considered and nuanced
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those proposed in this article, that would facilitate taxpayer
compliance and Service review, and result in the granting of more
high-quality and durable easements.
With the enhancement of the section 170(h) tax incentive at the
end of 2015, conservation easements became the most favored type of
charitable contribution in the Code. It is not too much to ask that the
taxpayers benefiting from this exceptionally generous tax incentive
comply with its requirements.
IV. CONCLUSION
Compliance with section 170(h)’s perpetuity requirements is
essential to the integrity of the tax-incentive program and the longterm viability of the easements subsidized through the program. The
public should not be expected to subsidize the acquisition of
conservation easements that do not comply with the requirements
necessary to ensure the durability of the easements and the protection
of the public’s investment. The Service should thus be encouraged,
rather than criticized, for enforcing these crucial requirements.
The Service, however, is not completely without fault. It has spent
considerable resources on audits and litigation in the section 170(h)
context, and far less on issuing guidance to facilitate taxpayer
compliance.184 Fortunately, the Treasury has now made issuing
guidance in this context one of its priorities.185 As described in this
article, it would not be difficult to issue guidance that would help to
ensure that almost all of the perpetuity requirements would be
satisfied for most donations, thereby reducing transaction costs for
donors and significantly shoring up the integrity of the program and
the easements acquired thereunder.

approach to amendments is required to avoid compromising the integrity of program
and the easements acquired thereunder.
184

But see, e.g., I.R.S. Notice 2017-10, 2017-4 C.B. 544 (providing that certain
syndicated easement donation transactions are listed transactions); I.R.S. Notice 200696, 2006-2 C.B. 902 (providing transitional guidance regarding statutory definitions
of qualified appraisal and qualified appraiser); I.R.S. Notice 2004-41, 2003-2 C.B. 31
(warning that the IRS is aware of abuses in the easement donation context); I.R.S. Gen.
Info. Ltr. 2013-0014 (Sept. 18, 2012) (discussing extinguishment); I.R.S. Gen. Info. Ltr.
2012-0017 (Mar. 5, 2012) (discussing prohibited swaps); I.R.S. Chief Couns. Adv.
Mem. 201334039 (Aug. 23, 2012) (providing guidance on easement-specific valuation
rules); Audit Techniques Guide, supra note 28.
185

See DEP’T OF TREASURY, 2016-2017 PRIORITY GUIDANCE PLAN 12 (Aug. 15, 2016),
https://www.irs.gov/pub/irs-utl/2016-2017_pgp_initial.pdf.
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Finally, any changes to section 170(h) that would increase
noncompliance and abuse would have ramifications beyond the
waste of public funds. The government at all levels is increasingly
relying on conservation easements to accomplish conservation goals,
and many government programs have either adopted or rely in part
on the perpetuity requirements of section 170(h) for their easement
purchase or tax-incentive programs.186 In addition, in the current
political environment, regulatory approaches are likely to be less
popular, and reliance on voluntary incentives, such as the deduction
under section 170(h), is likely to become even more prevalent. If
conservation easements acquired under the auspices of section 170(h)
do not actually provide the anticipated conservation benefits to the
public over the long term because they fail to comply with the
essential perpetuity requirements, an entire generation of
conservation efforts could be fatally undermined.

186

See, e.g., VA. CODE ANN. §§ 58.1-511, 58.1-512(C)(2) (2015) (to qualify for a state
income tax credit for the donation of a conservation easements, the easement must
comply with the requirements of and qualify as a charitable contribution under
section 170(h)). And, for example, pursuant to the Forest Legacy Program, the federal
government will often acquire conservation easements in “bargain-sale” transactions,
in which the government pays up to seventy-five percent of the project costs
associated with an easement acquisition, and the landowner makes a charitable
donation of a portion of the value of the easement and claims a deduction under
section 170(h) for the donation. See Forest Legacy Program, U.S. FOREST SERVICE (Dec.
16, 2013), https://www.fs.fed.us/cooperativeforestry/programs/loa/aboutflp.shtml.

12/18/2018

Mercury Reader

vtdigger.org

IRS attorney clarifies ‘in perpetuity’
rules for conservation easements
Nov. 30th, 2014

Send to Kindle

The Zabedee Wetland in Thetford, preserved by the Upper Valley Land Trust. Photo by Dirk Van Susteren

The conservation community is still reeling from the implications of a legislative
proposal that would have allowed land trusts to change conservation easements.
A recent forum featuring an attorney from the IRS illustrates why: Under federal
tax rules, land that has been conserved through a donated easement must be
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conserved in perpetuity. If an easement is changed illegally, the donor runs the
risk of losing the tax deduction.
Last spring the Vermont Land Trust, the Nature Conservancy of Vermont and
other groups supported a Senate bill, S.119, which would have allowed the
revocation of easements and easement swaps. The Vermont Natural Resources
Board and a special panel would have reviewed the changes. Easements that are
purchased are not subject to IRS rules and could be amended, experts say, but an
exception was not made in the proposed statute for donated easements.
Shortly after a story about the proposal appeared, the legislation was rebuffed by
landowners who have donated easements to the Vermont Land Trust and other
groups.
Within five days, the trust had retracted the legislation. A few weeks later, the
trust announced it would end work on S.119 in the last biennium, but held open
the possibility that a new bill could be proposed in the coming legislative session.
Gil Livingston, the executive director of the Vermont Land Trust, last week said
his organization will not introduce a bill this session that would allow
conservation easement amendments.
That decision may temporarily quell concerns about another version of S.119
coming down the pike, but critics are worried about future iterations of the
proposal resurfacing.
Jeanie McIntyre, president of the Upper Valley Land Trust, who opposed the bill,
which died in the House Judiciary Committee last session, says it’s only a matter
of time before a similar proposal is reintroduced. The Vermont Land Trust and
others are “catching their breath,” she says.
“The subject of how conservation easement modifications can occur got raised
and then it was sort of dropped without resolution,” McIntyre said in an
https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/
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interview. “It is going to come back at a some point. I don’t know if that will be
soon or five years from now.”
Because there was confusion about the IRS rules during the legislative debate on
the issue, McIntyre says it was important for Vermont conservation officials to
hear from Karin Gross, the lead lawyer at the IRS on conservation easement
enforcement. Gross gave two talks in Vermont earlier this month, one at the
Vermont Law School and another in Montpelier at the Capitol Plaza Hotel. The
presentations were attended by local land trust officials, the Vermont Land
Trust, the Nature Conservancy of Vermont and students from the law school.
The Lintilhac Foundation paid for the cost of the seminar.
Gross explained that the special
exemption under IRS rules, known as
170h, for conserved land is “very
generous,” but it also comes with hard and
fast rules that generally do not allow for
amendments to conservation easements
that have been donated.
Karin Gross, IRS attorney. Photo by Anne
Galloway/VTDigger

A conservation easement is the only

charitable gift an individual can donate and continue to hold ownership of the
property, Gross says. Most gifts — cash, cars, art and so on — must be donated in
their entirety. With donated conservation easements, only a partial interest in
the property is donated, and yet the value of the donation in terms of the
deduction is substantial. A taxpayer can claim a donated conservation easement
deduction over a period of 15 years and make a deduction claim for up to 100
percent of adjusted gross income, Gross says. The maximum carryover for all
other gifts is five years, against 50 percent of a person’s income.
“It’s a very generous tax provision because it allows landowners to continue to
enjoy their property but still get a deduction, and it’s an exception to the general
https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/
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rule that you can’t own something and still get a deduction for giving up part of
it,” Gross said.
Congress created the exemption, Gross says, because it wanted to make a
significant, taxpayer-subsidized investment in land conservation. In 1980, when
the provision went into effect, the total amount of deductions claimed for
easements in one year was $5 million; today that figure is $2 billion per year,
Gross says.
Gross said Congress also put a number of rules in place to protect the program
from abuse, including two separate “in perpetuity” clauses.
“Perpetuity was a major issue in the minds of Congress when Congress enacted
this very generous provision,” Gross said.
Nancy McLaughlin, a professor of law at
the University of Utah, explained at the
seminar that in order to be eligible for a
conservation easement, the land has to be
granted in perpetuity to a government
entity or charitable organization
exclusively for four conservation purposes
Nancy McLaughlin, professor of law, University of
Utah. Photo by Anne Galloway/VTDigger

enumerated in the federal code. The

conservation purposes for the property must also be protected in perpetuity. The
four conservation purposes approved by Congress are: protection of open space,
protection of wildlife habitat, protection of historically important land or and
protection of land for the recreation or education of the general public.
Agriculture, which has been the focus of the land trust movement in Vermont, is
not specifically cited as a conservation purpose. It would fall under the category
of open space. Alternatively, the notion of keeping land “forever wild” is also
insufficient reason for a federal deduction. An easement must protect a wildlife
habitat.
https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/
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Under IRS rules, there are two instances in which a donor can change an
easement: If a donor wants to put more restrictions on a piece of land (in which
case the donor is eligible for more deductions) or if there is a scrivener’s error in
a deed, and the parties mutually agree on the mistake.
Other changes, such as swapping house sites, swapping one parcel of land for
another, or putting up cash for an existing easement to preserve more valuable
conservation land, all of which would have been acceptable under the Vermont
Land Trust’s proposal under S.119, can only be conducted through a formal
procedure in which the easement is first extinguished by the courts. The trust
and other conservation groups have said they wanted to pursue amendments
through a more expedited review process in order to protect land with higher
conservation value.
Gross would not comment on the state proposal. She said in general federal law
pre-empts state statutes in this case, and changing an easement to improve
conservation goals is not acceptable under federal law. The IRS has an obligation
to protect taxpayers’ investments in conservation easements that have already
been donated. Once an easement is written into a deed, it is virtually immutable,
with only a few exceptions, she said.
To the extent possible, landowners and land trusts must think ahead about all
the future uses of the land and reserve rights for development at the time they
create a conservation easement, Gross said.
“The government has a stake here,” Gross said. “The question is not whether
conservation is served in the long run, the key question is whether the easement
that has been granted has been granted in perpetuity and that’s what the statute
requires.”
The value placed on easements is another issue the IRS is concerned about. The
baseline value must come from surveys, aerial photos and detailed reports on the
https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/
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state of the land at the time of the gift.
Congress allowed for a “legal fiction,” as to
what the actual value of the easement is,
Gross said. The donor and the land trust
or charitable organization determines
what the land is worth before the
easement is placed on the property and
what it is worth afterward once the
Andy Farmer (left) discusses his young wine grape
vinestocks with Vermont Land Trust regional
representative Donald Campbell. The Land Trust
has been instrumental in getting young farmers
established in the Mettowee Valley, one of the
most scenic and productive farm regions of
Vermont. Photo by Tom Slayton

easement is in effect. The difference is
treated as the deductible amount.
Gross said she has seen IRS enforcement
cases in which a taxpayer claims to have

sold an easement to a land trust for less than fair market value, even though the
land trust believes it has paid 100 percent of the value.
“We’ve seen too many cases where the land trust fully pays for the conservation
easement but the taxpayer comes in to the IRS and says ‘oh, I only got paid half,
and I’m claiming a deduction for the difference.’ If that were true, that would be
right but in a lot of cases that’s not true. The land trust should not get involved in
that because it is allowing a taxpayer to take a deduction for which the taxpayer
is not allowed.”
Gross said she has also seen cases where taxpayers are trying to develop property
and as part of negotiations with a locality is setting aside green space in the
middle of a subdivision and then tries to claim a deduction for a conservation
easement. That’s another no-no, she says.
“You only can take a deduction for an easement if you actually are giving
something up, and you’re not getting anything back in return,” Gross said. “If
https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/

6/7

12/18/2018

Mercury Reader

you’re negotiating a way to put an easement on a property in exchange for
favorable zoning for that area then there’s no deduction.”

https://vtdigger.org/2014/11/30/irs-attorney-clarifies-perpetuity-rules-conservation-easements/
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VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 15

Subject:

AN ORDINANCE AMENDING THE ZONING MAP OF LAKE BLUFF AND
REZONING PROPERTIES INTO THE RECREATIONAL, INSTITUTIONAL,
AND OPEN SPACE (RIO) DISTRICT

Action Requested:

FIRST READING APPROVAL (Voice Vote)

Originated By:

JOINT PLAN COMMISSION AND ZONING BOARD OF APPEALS (“PCZBA”)

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
Since January 2017, the Plan Commission and Zoning Board of Appeals (“PCZBA”) has studied recreational,
institutional, and open space (“RIO”) uses within the Village as recommended by the 1997 Comprehensive
Plan. After consultation with affected agencies and considerable public outreach, the PCZBA unanimously
recommended the Village Board establish a new zoning district, the RIO District, and impose upon it an
entirely new set of development regulations.
This is one of three ordinances necessary to implement the RIO District:
1. Establish the RIO district (text amendment)
2. Rezone properties into the RIO district (map amendment)
3. Establish fees for RIO development processes (fee schedule amendment)
This ordinance will rezone over 200 parcels, or about 1/6th of the Village’s incorporated area, into the RIO
District. An interactive map is available here, and an annotated list is attached that identifies each site
proposed for inclusion.
Properties are recommended for rezoning by virtue of their use for purposes consistent with the purposes of
the RIO District.
Reports and Documents Attached:
1.
2.
3.
4.
5.

Subject Ordinance;
PCZBA Staff Memo Dated December 14, 2018 and attachments;
Current zoning map;
Proposed zoning map; and
December 19, 2018 PCZBA Draft Minutes

PCZBA’s Recommendation:

Approval of the Ordinance.

Village Administrator’s Recommendation:

Approval of the Ordinance.

Date Referred to Village Board:

1/14/2019

ATTACHMENT 1

ORDINANCE NO. 2019-___

AN ORDINANCE AMENDING THE ZONING MAP OF LAKE BLUFF AND
REZONING PROPERTIES INTO THE RECREATIONAL, INSTITUTIONAL, AND
OPEN SPACE (RIO) DISTRICT

Passed by the Board of Trustees, _____________, 2019
Printed and Published, _____________, 2019

Printed and Published in Pamphlet Form
by Authority of the
President and Board of Trustees
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS

I hereby certify that this document
was properly published on the date
stated above.

Village Clerk

ORDINANCE NO. 2019-___
AN ORDINANCE AMENDING THE ZONING MAP OF LAKE BLUFF AND
REZONING PROPERTIES INTO THE RECREATIONAL, INSTITUTIONAL, AND
OPEN SPACE (RIO) DISTRICT
WHEREAS, the Village is a home rule municipal corporation in accordance with
Article VII, Section 6(a) of the Constitution of the State of Illinois of 1970; and
WHEREAS, Title 10 of the Lake Bluff Municipal Code, as amended, (“Zoning
Regulations”) establishes, among other things, zoning districts and procedures for zoning
approvals for land within the Village; and
WHEREAS, on _______, 2019, the Board of Trustees adopted Ordinance No.
2019-___, amending the Zoning Regulations to create a new “RIO” Recreation, Institutional, and
Open Space District for recreational, institutional, and open space uses (“RIO District”); and
WHEREAS, the Village desires to rezone the properties described on Exhibit A,
attached to and, by this reference, made a part of this Ordinance (individually, a “Property”,
collectively, the “Properties”) from each Property’s current zoning district to the RIO District in
order to provide the Properties with the most appropriate zoning and bulk regulations
(“Proposed Map Amendment”); and
WHEREAS, the Village’s Joint Plan Commission and Zoning Board of Appeals
(“PCZBA”), pursuant to proper notice, conducted a public hearing to consider the Proposed
Map Amendment on December 19, 2018, pursuant to Section 10-2-9.D.2 of the Zoning
Regulations; and
WHEREAS, at the close of the public hearing, pursuant to Section 10-2-9.D.3 of
the Zoning Regulations, the PCZBA recommended that the Village Board approve the Proposed
Map Amendment as set forth in this Ordinance; and
WHEREAS, the Board of Trustees has determined that adoption of the Proposed
Map Amendment as set forth in this Ordinance is in the best interests of the Village;
NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF
TRUSTEES OF THE VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS, as follows:
Section 1.

Recitals.

The foregoing recitals are incorporated herein as the findings of the President
and Board of Trustees.
Section 2.

Public Hearing.

A public hearing on the Proposed Map Amendment was duly advertised on or
before December 4, 2018 in the Lake County Daily Herald. The public hearing was held by the
PCZBA on December 19, 2018, and the PCZBA recommended that the Board of Trustees
adopt the Proposed Map Amendment.

[additions are bold and double-underlined; deletions are struck through]

Section 3.

Rezoning and Map Amendment.

The Properties shall be, and are hereby, rezoned to the RIO District. The Zoning
Map of the Village of Lake Bluff included in the Zoning Regulations shall be, and is hereby,
amended to reclassify the Properties from each Property’s current zoning district to the RIO
District.
Section 4.

Effective Date.

This Ordinance shall be in full force and effect from and after its passage,
approval, and publication in pamphlet form in the manner provided by law.
PASSED this ____ day of ______, 2018, by vote of the Board of Trustees of the Village
of Lake Bluff, as follows:
AYES:
NAYS:
ABSTAIN:
ABSENT:
APPROVED this ____ day of ______, 2018.
Village President
ATTEST:

Village Clerk
FIRST READING:
SECOND READING:
PASSED:
APPROVED:
PUBLISHED IN PAMPHLET FORM:

EXHIBIT A
Legal Description of the Properties

(Headings indicate the owner of the subsequent properties,
and catchlines indicate the property’s common name or use.)

Exhibit A - 1

CENTRAL LAKE COUNTY JOINT ACTION WATER AGENCY
Raw Water Facility: The property lying at the northeast corner of East Blodgett Avenue and Bluff Road legally
described as:
THAT PART OF LOT 8 IN SCHOOL TRUSTEE’S SUBDIVISION OF SECTION 16, TOWNSHIP 44
NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:
COMMENCING AT THE SOUTHWEST CORNER OF THE SOUTHEAST QUARTER OF SAID
SECTION 16, THENCE NORTH 90 DEGREES 0 MINUTES AND 0 SECONDS EAST ALONG THE
SOUTH LINE OF SAID SECTION 16, 1080 FEET TO THE POINT OF BEGINNING; THENCE
NORTH 0 DEGREES, 0 MINUTES, 0 SECONDS EAST 160.0 FEET; THENCE NORTH 90 DEGREES,
0 MINUTES, 0 SECONDS EAST 150.0 FEET; THENCE SOUTH 45 DEGREES, 0 MINUTES, 0
SECONDS EAST 77.78 FEET; THENCE SOUTH 0 DEGREES, 0 MINTUES, 0 SECONDS EAST 105.0
FEET TO THE SOUTH LINE OF SAID SECTION 16; THENCE NORTH 90 DEGREES 0 MINUTES, 0
SECONDS WEST ALONG THE SOUTH LINE OF SAID SECTION 16, 205.0 FEET TO THE POINT
OF BEGINNING (EXCEPT THAT PORTION THEREOF TAKEN FOR ROAD RIGHT OF WAY
PURPOSES BY DOCUMENT RECORDED JUNE 6, 1963 AS DOCUMENT NUMBER 1188038 AND
DOCUMENT RECORDED DECEMBER 3, 1963 AS DOCUMENT NUMBER 1209123), IN LAKE
COUNTY, ILLINOIS.
Water Treatment Plant: The property addressed as 200 Rockland Road and bearing PINs 1220100007,
1220100012, and 1220107021.
LAKE BLUFF PARK DISTRICT
Artesian Park: The property addressed as 10 E. Sheridan Place and bearing PIN 1221100005.
Blair Park, Recreation Center, and Golf Course: The property addressed as 7 Eva Terrace, 355 West Washington
Avenue, 365 West Washington Avenue, 119 Rockland Road, and 121 Rockland Road. It bears PINs 1217300022,
1217301001, 1218400009, 1220101009, 1220101081, 1220101098, 1220102001, 1220105001, 1220105002,
1220105007, 1220206005, 1220206014, 1220211001, 1220211002, 1220211012, and 1220212001.
Mawman Park: The property lying between Mawman Avenue and the Lake Subdivision railroad, addressed in the
0-400 block of Mawman Avenue, bearing PINs 1220215003 and 1220404001. The Village of Lake Bluff owns PIN
1220215001, which lies to the north of Mawman Park and is addressed in the 500 block of Mawman Avenue.
Ravine Park: The property addressed in the 0-400 blocks of Sylvan Avenue and the 500-600 blocks of Ravine
Avenue. It bears PINs 1221123004, 1221124016, and 1221222015.
Sanctuary Park: The property addressed at 12839 and 12734 West Atkinson Avenue bearing PINs 1218101074
and 1218101080.
Sunrise Beach: The property addressed at 503 Sunrise Avenue and bearing PINs 1221200010, 1221217001, and
1221217002. The Village of Lake Bluff owns PINs 1221200008 and 1221217003 which bear the same address, said
parcels being part of the Sunrise Beach property.
Sheridan Road Greenstrip: The property lying east of Sheridan Road between East Sheridan Place and East
Sheridan Road, addressed in the 0-500 blocks of Sheridan Road, and bearing PINs 1221300002, 1221300008,
1221301001, 1221301006, 1221304001, 1221304027, 1221304048, 1221304050, and 1221304078.
Carolyn Goetz Wetlands Preserve and Wimbledon Court Pond. The property lying between Wimbledon Road
and the Kenosha Subdivision railroad legally described as:
OUTLOT E OF WIMBLEDON COURT, BEING A SUBDIVISION IN THE EAST HALF OF SECTION
20 AND THE WEST HALF OF SECTION 21, ALL IN TOWNSHIP 44, RANGE 12, EAST OF THE
THIRD PRINCIPAL MERIDIAN.
ALSO

(Headings indicate the owner of the subsequent properties,
and catchlines indicate the property’s common name or use.)
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THAT PART OF LOT 23 IN BATH AND TENNIS CLUB GROUNDS, BEING A SUBDIVISION OF
PART OF THE EAST HALF OF SECTION 20 AND OF THE WEST HALF OF SECTION 21, ALL IN
TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING
TO THE PLAT THEREOF, RECORDED ON APRIL 23, 1963 AS DOCUMENT NO. 1183332; ALL
THAT PART OF LOT 23-F IN WIMBLEDON TURF SUBDIVISION, BEING A SUBDIVISION OF
SAID HALF SECTIONS, ACCORDING TO THE PLAT THEREOF RECORDED ON OCTOBER 20,
1988 AS DOCUMENT NO. 2732512, DESCRIBED AS FOLLOWS: BEGINNING AT THE
NORTHEAST CORNER OF SAID LOT 23-F; THENCE SOUTH 87 DEGREES 50 MINUTES 25
SECONDS WEST ALONG THE NORTHERLY LINE OF SAID LOT 23-F, FOR A DISTANCE OF
135.16 FEET; THENCE CONTINUING ALONG THE NORTH LINE OF SAID LOT 23-F, HAVING A
BEARING OF SOUTH 83 DEGREES 4 MINUTES 55 SECONDS WEST, FOR A DISTANCE OF 93.13
FEET; THENCE SOUTH 57 DEGREES 30 MINUTES 4 SECONDS EAST, FOR A DISTANCE OF
21.91 FEET; THENCE SOUTH 87 DEGREES 36 MINUTES 38 SECONDS EAST, FOR A DISTANCE
OF 218.02 FEET, TO THE POINT OF INTERSECTION WITH THE EASTERLY LINE OF SAID LOT
23-F; THENCE NORTH 13 DEGREES 18 MINUTES 35 SECONDS WEST, FOR A DISTANCE OF 38.0
FEET, TO THE POINT OF BEGINNING; ALL IN LAKE COUNTY, ILLINOIS.
LAKE BLUFF OPEN LANDS ASSOCIATION
Moffett Woods: The property addressed in the 500 block of Lakeland Drive and bearing PINs 1221402068 and
1221402069.
Skokie Land and Water Reserve (LBOLA Parcels): The property bearing PINs 1220106004, 1220301010,
1220301008, 1220304009, and 1220306009 and legally described as:
LOT 8 IN BLOCK 24; LOTS 25 AND 27 ALL IN BLOCK 26; LOT 7 IN BLOCK 27; LOT 13 IN
BLOCK 28; ALL IN “THE TERRACE”, BEING H.O. STONE AND COMPANY’S SUBDIVISION OF
PART OF SECTION 20, TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS
DOCUMENT 265877, IN BOOK “O” OF PLATS, PAGES 62, 63, AND 64, IN LAKE COUNTY,
ILLINOIS.
LAKE BLUFF PUBLIC LIBRARY BOARD
Lake Bluff Public Library: The property addressed as 123 E. Scranton Ave. and bearing PINs 1221116001,
1221116002, and 1221116003.
LAKE BLUFF SCHOOL DISTRICT 65
Lake Bluff Elementary School: The property addressed as 350 W. Washington Ave., and bearing PINs
1217308001, 1220201006, and 1220201007.
Lake Bluff Middle School and Administrative Offices: The property addressed as 121 E. Sheridan Pl. and bearing
PINs 1221300003 and 1221301035.
VILLAGE OF LAKE BLUFF
West Metra Parking Lot: The property addressed in the 0-100 block of West Scranton Avenue and bearing PINs
1220205033, 1220205043, 1220205046, 1220205048, 1220205053, 1220205064, and 1220205069.
Mogul Family Conservation Area: The property lying north of Illinois Route 176 between the Milwaukee
Subdivision railroad and Green Bay Road legally described as:
LOTS 67 TO 80, BOTH INCLUSIVE, IN GOLDMAN’S GREEN BAY ROAD HIGHLANDS, BEING A
SUBDIVISION OF PART OF THE NORTH ½ OF SECTION 20, TOWNSHIP 44 NORTH, RANGE 12,
EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED JULY 20, 1925 AS DOCUMENT 261628, IN BOOK “O” OF PLATS, PAGES 28 AND 29,
IN LAKE COUNTY, ILLINOIS.
ALSO
(Headings indicate the owner of the subsequent properties,
and catchlines indicate the property’s common name or use.)
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ALL OF LOTS 196 TO 203, BOTH INCLUSIVE, THE WEST 1/2 OF LOT 206, LOTS 207 TO 224,
BOTH INCLUSIVE, AND LOTS 365 AND 366 IN GOLDMAN’S SUBDIVISION OF LOTS 81 AND 82
IN GOLDMAN’S GREEN BAY ROAD HIGHLANDS, A SUBDIVISION IN THE NORTH ½ OF
SECTION 20, TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED AUGUST 20, 1925 AS DOCUMENT 263517 IN
BOOK “O” OF PLATS, PAGES 46 AND 47, IN LAKE COUNTY, ILLINOIS.
Open Space – Bluff Road: The property addressed in the 700 block of Bluff Road and bearing PIN 1221203013.
Said property is the public park dedicated to the Village of Lake Bluff by the plat of Edgecliff Place, a subdivision
of part of the northeast 1/4 of Section 21, Township 44 North, Range 12, east of the Third Principal Meridian,
according to the plat thereof recorded June 26, 1962 as document 1153346 in book 38 of plats, page 45, in Lake
County, Illinois.
Open Space – W. Blodgett Ave: The property addressed in the 0-240 block of W. Blodgett Ave. and bearing PIN
1220223001.
Open Space – Sheridan Road (North of E. Blodgett Ave): The property addressed in the 801-975 block of
Sheridan Road and bearing PIN 1216300005.
Open Space – Sheridan Road (South of E. Blodgett Ave): The property addressed in the 754-799 block of
Sheridan Road and bearing PINs 1221101001, 1221101002, and 1221101010.
Open Space – Sheridan Road (Between E. North Ave and E. Washington Ave): The property addressed in the
619-699 block of Sheridan Road and bearing PINs 1221107001, 1221107017, and 1221107018.
Open Space – E. Washington Avenue: The property addressed in the 0-14 block of East Washington Avenue and
bearing PIN 1221104010.
Park Parcel – Mawman Park: The property lying to the north of Mawman Park, addressed in the 500 block of
Mawman Avenue, and bearing PIN 1220215001.
Park Parcel – Sunrise Beach: Property lying within Sunrise Beach, addressed at 503 Sunrise Avenue, and bearing
PINs 1221200008 and 1221217003.
Skokie Land and Water Reserve (Village Parcels): The property legally described as:
LOTS 3 TO 21 INCLUSIVE ALL IN BLOCK 17; LOTS 2 TO 8, 12 TO 18 INCLUSIVE, ALL IN
BLOCK 18; LOTS 1 TO 9 INCLUSIVE IN BLOCK 19; LOTS 1 TO 4 INCLUSIVE, 16 AND 18, ALL IN
BLOCK 23; LOTS 7, 9 TO 14 INCLUSIVE ALL IN BLOCK 24; LOTS 7 TO 12 INCLUSIVE ALL IN
BLOCK 25; LOTS 3 TO 24 INCLUSIVE, 26, 28 TO 33 INCLUSIVE ALL IN BLOCK 26; LOTS 3 TO 6
INCLUSIVE, 8, 10 TO 18 INCLUSIVE, 20 TO 25 INCLUSIVE, 27 TO 36 INCLUSIVE, ALL IN
BLOCK 27; AND LOT 3 TO 12 INCLUSIVE, 14 TO 36 INCLUSIVE IN BLOCK 28
ALL IN “THE TERRACE”, BEING H.O. STONE AND COMPANY’S SUBDIVISION OF PART OF
SECTION 20, TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS DOCUMENT
265877, IN BOOK “O” OF PLATS, PAGES 62, 63, AND 64, IN LAKE COUNTY, ILLINOIS.
Village Hall, Village Green, and Public Safety Building: The property addressed as 40 and 45 E. Center Ave. and
bearing PINs 1221100003, 1221114001, 1221115005, 1221119001, and 1221119007.
Village Public Works: The property addressed as 640 Rockland Road, and bearing PINs 1218400032, 1219200006,
1220101100, and 1219200015.

(Headings indicate the owner of the subsequent properties,
and catchlines indicate the property’s common name or use.)
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OTHER OWNERSHIP
ComEd Right Of Way East of Milwaukee Subdivision: The property lying immediately east of the Milwaukee
Subdivision railroad owned by ComEd. North of Illinois Route 176, the property is addressed as 12002 Rockland
Road and bears PINs 1218400008, 1219200005, and 1219200017. South of Illinois Route 176, the property is
addressed as 675 Rockland Road and bears PINs 1219200020, 1220100003, 1220300001, and 1220300005.
ComEd Substation: The property addressed as 585 Green Bay Road and bearing PIN 1220200005.
Forest Bluff School: The property addressed as 8 W. Scranton Ave. and 15 Railroad Ave. and bearing PINs
1220205049 and 1220205065.
Grace United Methodist Church: The property addressed as 244 E. Scranton Ave and bearing PINs 1221117010,
1221117011, 1221117012, 1221117021, and 1221117022.
IDOT Former Railroad Right Of Way: The property owned by the Illinois Department of Transportation,
consisting of former right of way of the Chicago, North Shore, and Milwaukee Railroad, addressed in the 0-100
block of West Scranton Avenue, and bearing PIN 1220205055.
Oriole Grove Forest Preserve: The property addressed in the 502-999 block of W. Witchwood Ave. and bearing
PIN 1220300007.
Union Church of Lake Bluff: The property addressed as 525 E. Prospect Ave. and bearing PIN 1221223073.
Skokie Land and Water Reserve (Various Private Owners): The property bearing PINs 1220304003,
1220304008, and 1220304015 and legally described as:
LOT 27 IN BLOCK 26; LOTS 7, 9, 19, AND 26 ALL IN BLOCK 27; LOT 13 IN BLOCK 28; ALL IN
“THE TERRACE”, BEING H.O. STONE AND COMPANY’S SUBDIVISION OF PART OF SECTION
20, TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS DOCUMENT
265877, IN BOOK “O” OF PLATS, PAGES 62, 63, AND 64, IN LAKE COUNTY, ILLINOIS.

(Headings indicate the owner of the subsequent properties,
and catchlines indicate the property’s common name or use.)
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ATTACHMENT 2
VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Peters and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

Glen Cole, Assistant to the Village Administrator

DATE:

December 14, 2018

SUBJECT:

Agenda Item #6: Rezoning Properties Into The
Recreational, Institutional, and Open Space (“RIO”) Zoning District

Applicant Information:

Village of Lake Bluff

Purpose:

Rezone properties into the new Recreational, Institutional, and
Open Space (“RIO”) Zoning District.

Public Notice:

Daily Herald
Certified Mail to Owners

Applicable Land Use Regulations:

Section 10-2-9 (Amendments)
Section 10-3-1 (Districts Established)

December 4, 2018
December 4, 2018

Summary
If and after the PCZBA recommends the creation of the Recreational, Institutional, and Open Space
(“RIO”) Zoning District, it should also rezone properties into the district that have identified current and
future use consistent with the purpose of the RIO District. Village Staff have identified over 200 parcels
that may be appropriate for inclusion in the district. An interactive map is available here, and an
annotated list is attached that identifies each site proposed for inclusion.
Considerations for Map Amendments to the Zoning Ordinance
The Municipal Code sets forth the following considerations for amendments to the Zoning Ordinance:
a. General Standards For All Amendments: The wisdom of amending the village zoning map
or the text of this title is a matter committed to the sound legislative discretion of the board of
trustees and is not dictated by any set standard. In determining whether a proposed amendment
will be granted or denied the board of trustees may be guided by the principle that its power to
amend this title should be exercised in the public good. In considering whether that principle is
satisfied in any particular case, the board of trustees may weigh, among other factors, the
following factors:
(1) The consistency of the proposed amendment with the purposes of this title;
(2) The community need for the proposed amendment and any uses or development it
would allow;
(3) The conformity of the proposed amendment with the village's comprehensive plan
and zoning map, or the reasons justifying its lack of conformity.
Page 1 of 2

b. Additional Standards For Map Amendments: For an amendment to the zoning map, the
board of trustees may weigh the following additional factors concerning the subject property:
(1) The existing uses and zoning of properties in the vicinity;
(2) Development trends in the vicinity;
(3) The impact of the property's existing zoning on:
(A) Its value; and
(B) The public health, safety and welfare;
(4) The suitability of the subject property for uses permitted under its current zoning,
including the availability of adequate utilities and essential public services;
(5) The impact of the proposed amendment on:
(A) The use, enjoyment, value, and future orderly development of adjacent
properties;
(B) Traffic in the immediate vicinity; and
(C) The adequacy of ingress to and egress from the subject property; and
(6) The length of time, if any, that the subject property has been vacant, considered in
the context of the pace of development in the vicinity of the subject property.
PCZBA Authority
The PCZBA has the authority to recommend that the Village Board:
• Adopt the map amendment.
Recommendation
After commencing the public hearing on the proposed map amendment, the PCZBA should take one of
the following actions:
•

If the establishment of the RIO District is not yet recommended to the Village Board, continue
the public hearing to a date certain to allow its continued consideration;

•

If more information is required, continue the public hearing to a date certain to allow the
collection of additional information requested by the PCZBA;

•

Recommend that the Village Board:
o Adopt the map amendment.
o Take no action.

Attachments
• Draft map amendment ordinance.
• Legal notice including a full list of affected properties.
• Annotated map (Village-scale).
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Village of Lake Bluff
Recreational, Institutional, and Open Space (RIO) Zoning
Public Hearing - 12/14/2018
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VILLAGE OF LAKE BLUFF
JOINT PLAN COMMISSION & ZONING BOARD OF APPEALS
MEETING
DECEMBER 19, 2018
DRAFT MINUTES
1. Call to Order & Roll Call
Chair Peters called to order the regular meeting of the Joint Plan Commission and Zoning Board of
Appeals (PCZBA) of the Village of Lake Bluff on Wednesday, December 19, 2018, at 7:05 p.m. in the
Village Hall Board Room (40 E. Center Avenue).
The following members were present:
Members:

Sam Badger
David Burns
Jill Danly
Elliot Miller
James Murray (via phone)
George Russell
Gary Peters, Chair

Also Present: Ben Schuster, Village Attorney (VA)
Glen Cole, Assistant to the Village Administrator (AVA)
John Scopelliti, Administrative Intern
Chair Peters reported that a notice was received from Member Murray in accordance with the Village’s
Electronic Attendance at Meetings Policy. Member Murray will be deemed authorized to attend the
meeting electronically unless a motion objecting to his electronic attendance is made. There were no
objections and Member Murray was deemed present.
2. Approval of the October 17, 2018 PCZBA Regular Meeting Minutes
Member Miller moved to approve the October 17, 2018 PCZBA Regular Meeting Minutes as amended.
Member Russell seconded the motion. The motion passed on a unanimous voice vote.
3. Non-Agenda Items and Visitors (Public Comment Time)
Chair Peters stated the PCZBA allocates 15 minutes during this item for those individuals who would
like the opportunity to address the PCZBA on any matter not listed on the agenda. Each person
addressing the PCZBA is asked to limit their comments to a maximum of three minutes.
There were no requests to address the PCZBA.
4. Chair Peters Administered the Oath to Those in the Audience
5. A Public Hearing for Text Amendments Establishing the Recreational, Institutional, and Open
Space (RIO) Zoning District.
Chair Peters introduced the agenda item and requested an update from Staff.
AVA Cole said the discussion tonight is to consider a text amendment to create the Recreational,
Institutional, and Open Space (RIO) Zoning District (District) and an entirely new set of regulations for
properties within the district. He said the proposed uses for the new District includes Churches,

Joint Plan Commission & Zoning Board of Appeals
Regular Meeting Minutes – December 19, 2018

Libraries, Public Agency Buildings, Museums, Recreational and Leisure Facilities, Schools and Open
Space. The plan is to establish a set of regulations that balance the interest as a public body and regulate
public safety/welfare in our community. AVA Cole provided background information about the process
which consisted of the proposed classification in the 1997 Comprehensive Plan, PCZBA review in
January 2016, focused individual parcel study for past year, outreach to affected agencies and outreach
to public. AVA Cole reviewed the current issues associated with the Zoning Ordinance and possible
solutions:
1. Unpredictability of land uses. Most RIO Uses operate in residential districts. By right, these
uses could convert into permitted residential development with limited opportunities to intervene
or seek community input. Solution: changes among RIO uses are reviewed and changes outside
RIO are rezoning;
2. Poorly adapted regulations, mismatch between regulations and uses. By virtue of being in
residential districts, RIO Uses are subject to practical burdens by having to either comply with,
or seek exemptions from, rules such as floor-area ratio maximums that were developed with
single family houses in mind. Solution: Make regulations specifically for RIO uses; and
3. Procedural burden. RIO Uses must typically seek three different approvals – special use
permits, zoning variations, and architectural site plan review – for every change they propose.
These result in additional costs that are indirectly borne by Village taxpayers. Solution:
Streamline and coordinate approvals.
AVA Cole said the PCZBA has worked to develop regulations to obtain the following objectives: (i)
maximize the predictability of land use and public benefits as a result of the development and use of
property; (ii) provide public amenities including schools, parks, open space, and recreational facilities;
(iii) enhance the character and vitality of District properties in harmony with adjacent uses and
residential neighborhoods; (iv) preserve natural, cultural, and historic features; (v) minimize the
regulatory time and expense burden on the property owner; and (vi) facilitate development in harmony
with the Village’s Comprehensive Plan.
AVA Cole said the attempt to balance the three competing goals identified by the PCZBA was difficult
during the process. He showed a slide of the flowchart for the post-plan changes and foundation of
future development. He said the new review process, RIO Development Plan Review, can be used as a
tool to solve existing conditions by authorizing specified “deviations” from zoning requirements,
flexibility to seek approval for just one project, or for many projects and application requirements
aligned to others. He commented on a few of the regulations that would be applicable to properties
zoned into the District concerning signage, bulk, parking, and performance standards. The goal is not to
erode the protections for adjacent property owners, he said the proposed changes will require notice,
public review and extensive grandfathering so as not to burden existing users.
AVA Cole commented on the responses received during the outreach process. The Lake Bluff Park
District submitted some technical recommendations, some of which were recommended for
consideration and approval as part of this ordinance. The Central Lake County Joint Action Water
Agency (CLCJAWA) expressed concern that the organization might be in a different use classification
and be treated more restrictively than other agencies under these rules. There was a change made to
ensure CLCJAWA will always be considered a public agency. There was a comment received from
Stephanie Bjork regarding conservation easements which are contractual agreements that set aside land
for public use in perpetuity. AVA Cole said the purpose of the District is to preserve the public uses for
public good indefinitely.
2
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VA Schuster said there were issues raised regarding conservation easements and other restrictions and
covenants. He commented on the law in terms of easements, restrictive covenants and other restrictions
placed on a property. He said that covenants are an independent and separate restriction from zoning.
The intent in establishing RIO has never been to change, alter, extinguish or nullify any existing
easements or restrictive covenants on properties. He said easements/covenants are the most restrictive
regulations because regardless of what zoning is granted the documents will prevent anyone from
violating the restrictions placed on the property. The authorized parties can enforce the documents
independent of the Village’s zoning authority. The zoning regulations and restrictive covenants run
parallel and the actions taken this evening does not nullify or change a conservation easement in any
matter nor lift the restrictions. A property owner is still required to comply with the covenant and
easement restrictions on that property.
A discussion regarding the proposed map amendments ensued. AVA Cole said the proposed map
amendments presented is to relocate approximately 200 individual parcels to the District and noted the
interactive map was available on the Village website. The criteria for Staff recommendations are as
follows: existing uses and zoning, development trends in vicinity, impact of existing zoning, suitability
for uses currently permitted, impact of proposed zoning on use, enjoyment, traffic, and ingress/egress,
and length of time vacant vs. surroundings. He showed and explained the colored map amendment.
Chair Peters said the PCZBA will allot 10 minutes for each presenter and he advised that all
submissions will be incorporated by reference into the record.
Ron Salski, Executive Director of the Lake Bluff Park District, thanked Village staff for their work on
the proposed District and expressed appreciation for how the proposed ordinance will benefit the Park
District. Mr. Salski said the Park District is excited to move forward with the proposed District and had
no other comments. Chair Peters thanked the Park District for its participation throughout the process.
Eric Bailey, Director of the Lake Bluff Public Library, thanked Village staff and the PCZBA for their
hard work. From his perspective the District was very well thought out and the Library supports the
District.
Stephanie Bjork provided the commissioners with an article regarding access to information on private
land for conservation tracking and easements. Ms. Bjork stated she is present this evening to represent
the taxpayer’s interest and she noted 501(c)3 properties are federally controlled and the Village does not
have any input on these underlying documents. Ms. Bjork said she understands the need for additional
development, expedited systems, and why this is coming to the forefront. She commented on her
Freedom of Information Act request for all the underlying easement documents which control those
properties in perpetuity. Currently, the State allows the Village third party enforcement rights for a
conservation easement located within 500 ft. of Village property and she is concerned because the
easement locations are not public knowledge. She said the easement locations should be further
researched because the proposed amendments may be strictly prohibited in the restrictive documents.
She understands the Village would like to see an increase in development in some areas, owners might
desire different uses, generate revenue and fees but this proposed District may be prohibited. Ms. Bjork
expressed her concerns regarding penalties and liabilities associated with misrepresentation of parcels.
She believes by not identifying the easements on the proposed map amendment there is no way to avoid
the impression that the Village is allowing development for those areas. She said disclosure and
transparency is incredibly important and she hopes the proposed District is postponed so that the
location of the easements can be identified.
3
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In response to the comments from Ms. Bjork, VA Schuster stated she did raise some significant issues in
terms of tax treatment of conservation easements, education of the public in terms of their rights, and
adjacent property owner’s rights regarding enforcement of conservation easements. The conservation
easement issue is significant but it is parallel and separate from the zoning being considered this
evening. The proposed text amendments will not nullify, change or alter the effectiveness of an
easement. A property owner with a restriction on the property has a contractual obligation to comply
and enforcement is a separate issue from the underlying zoning. He said if the zoning is changed this
does not mean a property owner is free to develop the property for any permitted use because there
might be some significant restrictions that will prevent the redevelopment. Also, each property is a
separate analysis because conservation easements and other restrictive documents differs from property
to property and each document must be reviewed to determine the bounds and restrictions that applies.
VA Schuster said the issue before the PCZBA tonight is the text amendment to create and define a RIO
District and what properties should be placed in the District.
Chair Peters said the PCZBA is a recommending body in respect to both agenda items and his thought is
that the PCZBA should discuss the draft RIO ordinance then the map of the various parcels.
Member Murray thanked Ms. Bjork for attending the meeting. He said he hopes the PCZBA will make
every effort to really reflect the underlying intent of individual landowners who have taken steps to
preserve their properties for the long-term benefit of the community. He thinks that is an essential part
of decisions that have been made over time to preserve parcels of land which are important to the
enjoyment of Village common spaces. He would be interested in understanding the implications that are
raised regarding the underlying zoning questions, specifically overlapping jurisdictions, and whether
changes in zoning could interfere with the underlying gifts or acts of the landowners that have provided
easements for the public benefits on these lands. He asked that Staff provide information regarding the
underlying questions, which he understands to be, whether or not there is, not in the general construct of
the RIO Ordinance and general principles which are to provide a greater degree of oversight on behalf
of the Village toward any change in the underlying purpose of a given parcel plan. He would like to
understand if any of the actual rezoning efforts could have an implication on agenda item #6, and if so,
should the PCZBA further consider the agenda item in light of the questions raised regarding underlying
easements.
VA Schuster said he does not think jurisdiction is an issue because the PCZBA has the right to zone the
property as it deems necessary. He expressed his belief that the easement concerns are more of (i)
education and transparency to the neighboring property owners, taxpayers and residents in terms of what
the easements indicate which properties are encumbered by the easements, or (ii) that it may give an
impression that an individual has a right to develop land in a way that contravenes the easement. He said
from a legal perspective the PCZBA has the jurisdiction to change zoning and it will not impact the
effectiveness of the easement. VA Schuster said he does not see any issues if the PCZBA desires to
designate any of these properties to the District but it is a policy decision if the PCZBA thinks that it is
wise to proceed.
AVA Cole said this is a historic zoning change and Village staff recommends not concluding the matter
this evening. He also commented there have been conversations regarding conservation easements and
from a policy standpoint these type of discussions should be more in regards to the Comprehensive Plan.
AVA Cole said he would prefer more transparency around where the easements are located and how
4
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they should be enforced which is an essential part of public policy. The handout from Ms. Bjork is
instructive regarding legislation and data compiled by the State of California but, quoting from the
handout, AVA Cole said that compiling such data for the Village would be a lengthy and intensive
process.
VA Schuster said changing the zoning does not waive the Village’s right to enforce the easements.
As there were no further public comments, Chair Peters opened the floor for comments/questions from
the commissioners.
Member Badger asked if there have been any discussions with the School District, Churches or ComEd
regarding the District. AVA Cole said he believes Village Administrator Drew Irvin had a conversation
with Grace United Methodist Church but there was no written comments submitted. Also, there were
discussions with the School District and the private property owner located in the reserve area that
resulted in no written comments being submitted.
Member Russell said the statement “the Village is creating this RIO Ordinance to support an increase in
development” is not accurate. The main reason he prefers the proposed ordinance is because there are
numerous Park District and Village owned small open space parcels zoned residential and the Park
District could elect to sell some of its smaller parcels. Unless the Park District is seeking a subdivision,
the matter would not come before the PCZBA for consideration. Member Russell said we are making it
easier for very small changes to occur and the proposed ordinance does not support an increase in
development.
In response to a comment from the Park District, Member Russell clarified that should the organization
desire to rebuild one of its existing structures in the exact small spot, same footprint, same size or
smaller the plan would not have to come to the PCZBA for consideration. Member Russell said we are
trying to eliminate the bureaucracy but not increase development.
Member Russell said he thinks the term “open space” should be listed as permitted use in the use table
not under recreational facilities. He read the title of the draft ordinance aloud and stated that the Village
has an abundance of open space which he views as a use and it is important to the community.
Member Russell expressed his concern regarding the development plan concept because he does not
know if the proposed language clarifies that the submission of unnecessary documentation will not be
forced upon the other municipal entities. VA Schuster said the requirements are the same as for a site
plan review but importantly Section 10-16-7b of the proposed ordinance states “upon request the
Building Commissioner may exempt an applicant from including in its application any required items
that the Building Commissioner determines that required item is not applicable or necessary for
consideration of the application.” A discussion followed.
In response to a comment from Member Russell, AVA Cole said there were no objections to the
changes submitted to the Park District for consideration.
Member Russell said it would be great to have all the conservation easements publicly identified but the
proposed ordinance will have no impact on conservation easements and he would be in favor of moving
forward.
5
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Member Burns agreed with Member Russell’s comments regarding the intent to preserve existing uses.
He thinks the proposed ordinance is doing the right thing for the Village. He read the paragraph on page
12, Section 10-16-7, regarding redevelopment plan review which stated “Unless exempt under Section
10-16.7e.” He questioned if the statement refers to Section 10-16-7f, because “e” speaks to the authority
to modify regulations, whereas “f” speaks to exemptions. Member Burns said he is in favor of the
proposed ordinance.
Member Murray asked rhetorically if there had been adequate transparency and process provided as a
check to imprudent development of the areas of land in question. He said through the various revisions
of this proposed ordinance, the language has continuously been developed to ensure a high level of
scrutiny, transparency and process. Member Murray said for this particular agenda item, he feels that
the framework really does provide the ability for this body to scrutinize any repurposing of these
essential parcels of land as a Village.
Chair Peters said there has been a considerable amount of time spent reviewing the draft ordinance. One
of the positions he has taken is that we are we trying to have the best ordinance possible, but if there is
some deficiency identified down the line, there will be an opportunity to make changes moving forward.
He thinks the framework is in place and the proposed ordinance is well drafted.
Member Danly said the reason this is being pursued is to secure the land use and streamline the process.
She thinks the conservation easement and zoning regulations run parallel and it would be overwhelming
to request an overlay of easements. She hopes that anyone with a conservation easement will respect the
laws associated with the document. Member Danly said she would vote to approve this proposed
ordinance.
Member Miller agreed with the comments from the Commissioners. He is concerned because Staff
wants to postpone any action this evening. Also, the matter has been presented to the public and he
thinks maybe it should be postponed to see if there will be any additional public comments. Member
Miller said he agrees with the proposed ordinance as it stands.
Chair Peters said the PCZBA and Staff have invested a considerable amount of time working through
the ordinance and he thinks that everyone is onboard with respect to the conceptual understanding and
wording of the draft ordinance. He said efficiency and protecting Village resources are critical. The
PCZBA needs to discuss if the timing is appropriate for a vote or whether alternatively the matter should
be continued to the next meeting.
Member Russell said he is convinced the proposed ordinance is a good document for the Village and
once adopted it would serve to protect against rogue developments occurring on isolated parcels. It is
important to know the location of each conservation easement in the Village but this would be a lengthy
task and he recommended approval of the proposed ordinance.
Member Burns said if there was contention amongst the PCZBA Members or any significant changes he
would prefer to postpone but neither occurred and he is in favor of voting this evening.
Chair Peters said it is clear from the record that considerable effort by the Village, Park District,
CLCJAWA and other entities went into evaluating the documents. From his perspective the proposed
ordinance is in the best shape it can be in at this time and he would be a proponent of moving forward
with a possible vote for recommendation.
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Member Russell made a motion to recommend the Village Board approve the ordinance with two
amendments: (i) that open space be re-inserted in the use table as in a previous draft, and (ii) to add to
the provision regarding redevelopment plan review “Unless exempt under Section 10-16-7f.” Member
Burns seconded the motion. The motion passed on the following roll call vote:
Ayes:
Nays:
Absent:

(7)
(0)
(0)

Badger, Russell, Miller, Murray, Burns, Danly and Chair Peters

6. Public Hearing for Map Amendments to Rezone Properties into the Recreational, Institutional,
and Open Space (RIO) Zoning District
Chair Peters stated this discussion was included in the previous discussion and opened the floor for
questions from the commissioners.
Member Badger had no questions.
Member Burns said the green space on the map north of the “V” on Village Hall, on Sheridan Road, is
currently green space but it is firmly planted in the middle of residential space. He expressed his
understanding that the PCZBA did not reach a final decision during the Comprehensive Plan discussions
regarding potential future development in this area. He is not opposed to keeping the area as green space
but there was a discussion about investigating whether it makes sense to think about that as a space for
alternative housing. He suggested holding off on designating the area in the District until there is a firm
decision regarding future use. A discussion followed.
Member Miller asked if Lillian Dells is considered open land. AVA Cole said it is open land dedicated
to the Village as a “pleasure driveway.” The property is not really a parcel of land, it is a right of way. A
discussion followed.
Member Danly said the map is a good visual aid of the zoning districts and had no further comments.
In response to a concern from Member Miller, AVA Cole said open space areas located in various
subdivisions of the Village and owned by the homeowners associations are treated as an accessory to the
residential use. Member Miller had no further comments.
Member Murray emphasized that the recommended ordinance is a framework for open and transparent
discussion of these issues as a community. He welcomed the comments received and expressed his
belief that Lake Bluffers feel passionate about its common lands. He does not think that anyone wants to
rush the decision making regarding zoning or land repurposed in terms of use. He said extensive
consideration was given to the land being considered for the District and he hopes everyone understands
this is an attempt to set the ground for open and communal discussion regarding use of public lands.
Member Russell had no further comments.
Member Miller made a motion to recommend the Village Board approve the Ordinance Regarding Map
Amendments to Rezone Properties into the Recreational, Institutional, and Open Space (RIO) Zoning
District as presented. Member Russell seconded the motion. The motion passed on the following roll
call vote:
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Ayes:
Nays:
Absent:

(7)
(0)
(0)

Burns, Danly, Badger, Murray, Russell, Miller and Chair Peters

7. Staff Report
AVA Cole briefly reviewed the proposed 2019 PCZBA regular meeting schedule. Chair Peters asked if
there were any issues in respect to traditional spring break. A discussion followed, and there were none.
8. Commissioner’s Report
In response to a question from Member Burns, AVA Cole said he believes Comprehensive Plan
discussions will be on the February agenda. He also reported on upcoming Village Advisory Board
meetings and possible petitions for the upcoming PCZBA Meeting.
In response to a comment from Member Miller, Village Attorney Schuster read Section 10-2-4F
regarding the time period to prosecute a variation. A discussion followed.
At the request of the PCZBA, AVA Cole provided an update on the Stonebridge development and
Smedbo property.
Chair Peter thanked the PCZBA, Staff and various agencies that were actively engaged in the RIO
District as well as the predecessor PCZBA Members for all the hard work and diligence in bringing the
District to fruition and he thinks the work produced a strong ordinance.
9. Adjournment
As there was no further business to come before the PCZBA, Member Burns moved to adjourn the
meeting. Member Miller seconded the motion. The meeting adjourned at 8:49 p.m.

Respectfully submitted,

Glen Cole
Assistant to the Village Administrator
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VILLAGE OF LAKE BLUFF
REQUEST FOR BOARD ACTION
Agenda Item: 16

Subject:

AN ORDINANCE AMENDING TITLE 1 OF THE MUNICIPAL CODE
REGARDING THE COMPREHENSIVE FEE SCHEDULE (“RIO” DISTRICT
FEES)

Action Requested:

FIRST READING APPROVAL (Voice Vote)

Originated By:

VILLAGE STAFF

Referred To:

VILLAGE BOARD

Summary of Background and Reason For Request:
Since January 2017, the Plan Commission and Zoning Board of Appeals (“PCZBA”) has studied recreational,
institutional, and open space (“RIO”) uses within the Village as recommended by the 1997 Comprehensive
Plan. After consultation with affected agencies and considerable public outreach, the PCZBA unanimously
recommended the Village Board establish a new zoning district, the RIO District, and impose upon it an
entirely new set of development regulations.
This is one of three ordinances necessary to implement the RIO District:
1. Establish the RIO district (text amendment)
2. Rezone properties into the RIO district (map amendment)
3. Establish fees for RIO development processes (fee schedule amendment)
As the RIO district will establish a new development review process, the RIO Development Plan review, Staff
recommends amendments to the Comprehensive Fee Schedule to establish fees for these reviews at the level
the Board deems appropriate. Consistent with past practice, the draft Ordinance would waive fees for zoning
and architectural reviews within the “RIO” District. However, it would allow for the Village to recoup indirect
costs it accrues due to these reviews, such as public notice; legal and professional fees; and recordation.
Reports and Documents Attached:


Subject Ordinance.

Village Administrator’s Recommendation:
Date Referred to Village Board:

Consideration of the Ordinance.
1/14/2019

ORDINANCE NO. 2019-__

AN ORDINANCE AMENDING TITLE 1 OF THE MUNICIPAL CODE
REGARDING THE COMPREHENSIVE FEE SCHEDULE
(“RIO” DISTRICT FEES)

Passed by the Board of Trustees, _______________, 2019
Printed and Published, _______________, 2019

Printed and Published in Pamphlet Form
by Authority of the
President and Board of Trustees
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS

I hereby certify that this document
was properly published on the date
stated above.

Village Clerk
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ORDINANCE NO. 2019-___
AN ORDINANCE AMENDING TITLE 1 OF THE MUNICIPAL CODE
REGARDING THE COMPREHENSIVE FEE SCHEDULE
(“RIO” DISTRICT FEES)
WHEREAS, all Village fees and charges are set forth in the Village's
Comprehensive Fee Schedule, codified as Section 1-12-3 of the Municipal Code, for ease of
reference and administrative purposes; and,
WHEREAS, pursuant to Ordinance 2019-__, the Village has established a new
“RIO” zoning district and regulations designed for recreational, institutional, and open space
uses that provide unique public benefits; and,
WHEREAS, applications and permits created by Title 10 of the Municipal Code
typically require an applicant to pay administrative fees to the Village as well as an escrow
deposit to fund reimbursable costs incurred by the Village as a result of the applicant’s
development activities; and,
WHEREAS, owing to the unique public benefits of land development within the
RIO District, the Village desires to eliminate the assessment of administrative fees for certain
types of routine applications and permits considered by the Architectural Board of Review and
the Plan Commission and Zoning Board of Appeals, including a new process specific to
property within the “RIO” zoning district; and,
WHEREAS, the Village still desires to receive reimbursement for expenses the
Village incurs in the process of considering these applications and permits, including the costs
of mailing, recordation, and consulting services rendered by outside firms in specialties such as
engineering and law; and,
WHEREAS, the President and Board of Trustees have determined that it is in the
best interest of the Village to set and adjust certain fees and charges for Village services as set
forth in this Ordinance.
NOW, THEREFORE, BE IT ORDAINED BY THE PRESIDENT AND BOARD OF
TRUSTEES OF THE VILLAGE OF LAKE BLUFF, LAKE COUNTY, ILLINOIS, as follows:
Section 1.

Recitals.

The foregoing recitals are incorporated herein as the findings of the President
and Board of Trustees.

[Continued on next page]
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Section 2.

Amendment to Section 1-12-3 of the Municipal Code

Section 1-12-13, entitled "Schedule of Fees, Charges and Rates," of Chapter 12,
entitled “Comprehensive Fee Schedule,” of Title 1, entitled “Administration,” of the Municipal
Code is hereby amended by inserting the following entry in correct alphabetical order as follows:
DEVELOPMENT FEES

Description

Amount

Municipal
Code
Provision

Special development fees applicable
to property within the “RIO” Zoning District:
RIO Development Plan Review

$0, plus additional costs
incurred by the Village

Architectural Board of Review
applications, including sign reviews
and site plan reviews

$0, plus additional costs
incurred by the Village

Section 3.

10-2-6,
10-16-7
10-2-6,
10-2-8,
10-10-17

Effective Date.

This Ordinance shall be effective following passage by the Board of Trustees of
the Village of Lake Bluff in the manner required by law and publication in pamphlet form in the
manner required by law.
PASSED this __ day of _________ 2019, by vote of the Board of Trustees of the Village
of Lake Bluff, as follows:
AYES:

(0)

NAYS:

(0)

ABSENT:

(0)

APPROVED this __ day of _________ 2019.
______________________________
Village President
ATTEST:

_________________________
Village Clerk
FIRST READING:
SECOND READING:
PASSED:
APPROVED:
PUBLISHED IN PAMPHLET FORM:
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