VILLAGE OF LAKE BLUFF
JOINT PLAN COMMISSION & ZONING BOARD OF APPEALS
MEETING
Wednesday, March 21, 2018
Village Hall Board Room
40 East Center Avenue
7:00 P.M.
AGENDA
1. Call to Order and Roll Call
2. Non-Agenda Items and Visitors (Public Comment Time)
The Joint Plan Commission & Zoning Board of Appeals Chair and Board Members allocate fifteen (15) minutes
during this item for those individuals who would like the opportunity to address the Board on any matter not
listed on the agenda. Each person addressing the Joint Plan Commission & Zoning Board of Appeals is asked to
limit their comments to a maximum of three (3) minutes.

3. Consideration of the February 21, 2018 PCZBA Regular Meeting Minutes
4. Consideration of the February 1, 2018 PCZBA Special Meeting Minutes (Plan Workshop)
(The minutes will be available prior to the meeting date for review.)

5. Chair Administers the Oath to Those Participating In Public Hearings
6. A Public Hearing for 431 Green Bay Road to consider a front yard setback variation to allow the
construction of a two-car garage, and any other zoning relief as may be required to complete the work.
(Only PCZBA Approval Required – PCZBA May Take Final Action)

7. IF NECESSARY – A Continued Public Hearing for Text Amendments to the Zoning
Regulations (Short-Term Rentals) to consider amending the text of the Zoning Regulations regarding
regulations related to various classes of transient lodging, such as short-term rentals, motels, and bed and
breakfasts. The ordinance referred to the PCZBA by the Village Board contemplates a definition of hotel, a
definition of short-term rental, and establishing short-term rental as a permitted use in the Village’s residential
zoning districts as well as the Central Business District zoning. (PCZBA May Recommend to Village Board)

8. Comprehensive Plan Workshop
• Open Space, Parks, and Recreation
9. Staff Report
10. Commissioner’s Report
11. Adjournment
(Note: The resubdivision and variation application for 501 and 517 E. Center Ave. has been withdrawn.
No public hearing will be held.)
The Village of Lake Bluff is subject to the requirements of the Americans with Disabilities Act. Individuals with who
require accommodations in order to allow them to observe and/or participate in this meeting, may contact Glen Cole,
Assistant to the Village Administrator, at (847) 283-6889 or TDD number (847) 234-2153 in advance to allow the
Village of Lake Bluff to make reasonable accommodations.

VILLAGE OF LAKE BLUFF
JOINT PLAN COMMISSION & ZONING BOARD OF APPEALS
REGULAR MEETING
FEBRUARY 21, 2018
DRAFT MINUTES
1. Call to Order & Roll Call
Chair Kraus called to order the regular meeting of the Joint Plan Commission and Zoning Board
of Appeals (PCZBA) of the Village of Lake Bluff on Wednesday, February 21, 2018, at 6:00 p.m.
in the Village Hall Board Room (40 E. Center Avenue).
The following members were present:
Members:

Sam Badger
Leslie Bishop
David Burns
Mary Collins
Elliot Miller
Gary Peters
Steven Kraus, Chair

Absent:

Ben Schuster, Village Attorney

Also Present: Glen Cole, Assistant to the Village Administrator (AVA)
John Scopelliti, Administrative Intern
2. Approval of the January 17, 2018 PCZBA Regular Meeting Minutes
Member Bishop moved to approve the January 17, 2018 PCZBA Regular Meeting Minutes as
amended. Member Burns seconded the motion. The motion passed on a unanimous voice vote.
3. Non-Agenda Items and Visitors (Public Comment Time)
Chair Kraus stated the PCZBA allocates 15 minutes during this item for those individuals who
would like the opportunity to address the PCZBA on any matter not listed on the agenda. Each
person addressing the PCZBA is asked to limit their comments to a maximum of three minutes.
There were no requests to address the PCZBA.
4. Approval of the November 18, 2017 PCZBA Special Meeting Minutes
Member Burns moved to approve the November 18, 2017 PCZBA Special Meeting Minutes as
presented. Member Collins seconded the motion. The motion passed on a unanimous voice vote.
AVA Cole said the Committee of the Whole will continue its discussion regarding short term
rental regulations on Monday, February 26th and he anticipates the draft ordinances will be
deferred to the PCZBA for further review. He recommended scheduling a special meeting to allow
for maximum public participation and allow the PCZBA an opportunity to deliberate.
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In response to a question from Member Burns, AVA Cole said there will likely be multiple
options and the PCZBA will be asked to provide a recommendation for each draft ordinance. A
discussion followed.
5. Comprehensive Plan Workshop (Open Space, Parks, and Recreation)
Chair Kraus introduced the item and requested an update from Staff. AVA Cole commented on
the material provided in the packet which is a preliminary look at the distribution of land use in
the Village. The hierarchy starts by separating land that could be developed for commercial or
private use, and non-development land such as open space (public or private) land owned by
public entities as well as rights-of-way (everything left after public parcels are removed). For nondevelopment land, it further divides what is being taken up by right of way, active public space,
infrequently used public space, mixed spaces, and passive spaces as defined by the Park District’s
group studying this. On the development land side, land is classified by zoning districts. The
estate and low density classifications amount to about 20% of the town, residential and medium
density single family amount to about 20% of the town, and all the commercial classifications sum
about 10% of the town. He reviewed other hierarchies the PCZBA may consider, which include
openness, impervious versus natural surface, economic value, and so on.
Chair Kraus said the chart can be used to plan a number of different places. The chart shows that
20% of the land area within the Village is located in the three Estate Zoning Districts, 18% within
the six residential districts by calculations. A combined 38% percentage of the Village is
residential by definition. The open space analysis shows that 39% of the land area within the
Village is either open space or devoted for recreational purposes, 20% is active recreational spaces
(parks, beaches, etc.) and the remaining 19% is permanent active or passive green space.
In response to a question from Member Burns, AVA Cole stated that areas identified as open
space were removed from any tabulations based on zoning district. To illustrate, some of the
estates with substantial conservation areas were also excluded.
Chair Kraus said it is important to differentiate between the readily accessible public open space
and inaccessible or private open space.
As there were no further questions on the summary table, Cole proceeded to give an overview of
land usage based on owner and on current use, both as documented by the Park District group
studying these issues.
Member Collins said Armour Woods is programmed as mixed use, whereas, Tangley Oaks is
passive and asked if there was a difference between the subdivisions. AVA Cole said some areas
are wooded and it is difficult to access or use some of the property. Member Peters said the areas
are wooded to some extent, 5 of the parcels are just retention ponds or something similar which
take up a fair amount of acres for those parcels.
Member Burns asked if it was possible to highlight publicly accessible areas. A discussion
followed.
Member Collins said passive sounds really negative to her, like the land is sitting idle waiting to
be developed. She said much of the land has been consciously mentioned in the conservation areas
or open lands. Much of the land is purposefully reserved and she wonders if that is a good
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distinction to identify. Member Burns said Lake Bluff Open Lands Association owns a couple of
the properties but maintain other properties throughout the Village. A discussion followed.
Chair Kraus introduced the February 1st packet materials regarding open space and questioned if it
should be a big or small section. He said he does not think we want additional space. Then it
would become a question on how to maintain what we have, which is the approach the current
plan takes to some extent. Chair Kraus said that, from a planning perspective, discussion should
include the entranceways to the Village, what they should look like, and if there are any
deficiencies that should be addressed. He also thinks there is potential additional unused land,
larger parcels that the Plan may recommend be maintained as open space or used for different
purposes.
Member Burns asked if it would be too detailed for the PCZBA to review each of those parcels.
Chair Kraus said there are approximately 123 parcels identified in the study some of which are
located outside the Village boundaries. A discussion followed.
Member Collins said she thinks the PCZBA is the appropriate commission to discuss
entranceways to the Village. However, it is on the Sustainability and Community Enhancement
Ad Hoc Committee’s agenda, including the Route 176 Corridor Study Proposal, which is part of
their community enhancement study. She asked if this is an overlap and should the PCZBA bow
out of this arena. Chair Kraus said from a land use planning perspective he thinks the PCZBA
should be considering the matter.
In response to a comment from Member Collins, Chair Kraus said the PCZBA has discussed the
Route 176 Corridor, green space on both sides, and how to enhance the area. A discussion
followed.
Chair Kraus said the PCZBA should determine if the current plan’s objectives and policies still
apply or if there is a need to delete, add, or alter these items. The current plan addresses open
space that includes unimproved private and public open space. Staff has been directed to
differentiate between the categories. It is important to identify parks as separate and recreation
would primarily be non-Village owned facilities such as golf courses. Chair Kraus said open space
inventory chart is worth keeping with the plan and should be updated based on the statistics
presented. Also, it would be nice to look at open space to see what 10 or so parcels, 1/2 acres to
124 acres, are separately identified.
In response to a comment from Member Miller, Chair Kraus asked Staff to validate the existing
plan against the 2015 Park District report.
Member Burns asked if disposition of land should be considered. Chair Kraus said this is the
inventory of all the existing open land recreation and parks. The PCZBA can be more specific –
for example, identify the easements suggested by the PCZBA to be part of the master bike plan.
That certainly is open space, it is passive unused open space which we have use for.
Chair Kraus said the purpose of the master bike plan exercise was to determine if it should be
recommended to preserve those easements and should funding become available to improve them
for bike/pedestrian paths. Member Miller noted the Bath and Tennis Club, listed as a recreational
area in the current plan, no longer exists. Chair Kraus said currently the total open space, parks
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and recreations spaces appear to total 23% of the Village and that, at some point, those numbers
need to be validated.
Chair Kraus said the goal in the existing plan is to preserve and protect the parks and open space
within the Village and assist the Park District in meeting the recreation needs of Village residents.
In response to a comment from Member Collins, Chair Kraus said there is a separate objective for
the beach and appearance in general and he thinks each of those items gets separate attention.
However, the existing plan implies that there should be adequate open space within the Village.
The consensus of the PCZBA is to preserve open space and maybe we should recommend that all
the entities within the Village maintain and preserve open space.
Member Burns said he would not mind something to the effect of saying that these parties should
“optimize land for its intended use” because he thinks some of the open spaces are great but others
could be better utilized. He asked if there a way to encourage or work with the Village partners to
get open space in the most optimal form so we can all benefit sustainably. Chair Kraus said yes
and the context of the last meeting is most likely to have a recommendation as to what the best use
of that land should be.
Chair Kraus said it is now 7:00 p.m. and he asked that the PCZBA proceed to consider agenda
item #6, a public hearing, and then return to this discussion.
6. A Public Hearing for 501 E. Center Avenue and 517 E. Center Avenue
Chair Kraus introduced the item and requested an update from Staff. AVA Cole said tonight’s
discussion is for a proposed subdivision for 501 and 517 E. Center Avenue which is owned by the
Andersens and the Gottshalls. Currently, there are five lots and the Petitioner proposes to
subdivide the existing lots into three buildable lots. The action required is subdivision and
variation approval but due to the absence of both a complete application and the Village Attorney,
Staff recommends continuation of this item, without discussion, to the March meeting.
AVA Cole said Staff thinks there are a few variations necessary but noted that an application has
not been submitted by the applicant identifying the variations they request. Staff believes the
subdivision requires variations for existing non-conforming conditions that are not brought into
conformance by the subdivision. In the absence of Legal Counsel, AVA Cole shared Staff’s
opinion regarding non-conforming conditions through subdivision and described the identified
variations.
Chair Kraus said discussion is speculative at this point because no application has been received.
In response to a comment from Member Badger, Chair Kraus said the variations will be clarified
in the initial application. The original suggestion was that because it has been noticed, we wanted
to continue this item for another month, so we will continue the public hearing. However, Brad
Andersen wanted to make a presentation in the spirit of a workshop session, so we are not going to
have discussion around the item, but background information would be great and give us a better
understanding when the item appears on the agenda next month.
Chair Kraus opened the public hearing and administered the oath to those individuals present to
testify.
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Mr. Andersen provided the PCZBA with a copy of the survey and advised that he was only
recently informed that the zoning application had not been submitted. The proposal is to resubdivide the Gotshall subdivision located at 501 E. Center Avenue, on the corner of E. Center
Avenue and Moffett Avenue. The property directly to the east is a buildable 7,500 sq. ft. lot, and
the lot east of that is another 7,500 sq. ft. buildable lot. Mr. Andersen provide background history
regarding the properties and discussions regarding recent options for the properties. They found a
prospective buyer seeking a larger parcel of about 9,200 sq. ft. and discussion ensued among the
owners as to how to subdivide the properties. The survey presented shows that the proposed
subdivision creates a lot more consistency in the lot size as opposed to what is currently there. The
plan is to add 18 ft. to lot one at the corner, and 12 ft. to 517 E. Prospect Avenue to create the
9,200 sq. ft.
Mr. Andersen said they think the subdivision will provide adequate space for the Gotshalls
backyard, and create a larger side yard for Dave and Mary thus eliminating the need for the
previous variance granted for the side yard setback. This will also create a streetscape more
consistent from Center Avenue going east as far as lot size, by eliminating the possibility of two
houses built between 501 E. Center Avenue and 517 E. Center Avenue as well as create more air
and light and less bulk on the street. Mr. Andersen said he met with Staff to determine why there
would be a need for a bulk variation for the Gotshalls house on the corner because when it was
built no variations were required. The plan now is to add 18 ft. which will reduce the square
footage FAR on the lot. There is a variation required and he has sought legal advice which he will
share at the next meeting. Mr. Andersen said he believes there is a variation request for the
Gotshalls house which was built with an attached garage connected by a covered porch.
Previously, the building code allowed this but since then the allowance has been changed. There
will be no changes to the Gotshalls house, we are just adding property. He said pursuant to the
current code the house is an existing non-conforming structure. Then, Dave and Mary’s house has
a garage which is an allowed variation and we are proposing to add 12 ft. to that which would
eliminate the need for a variation on that lot.
Mr. Andersen said there was a public notice mailed to everyone within 300 ft. of the subject
property. In addition, Dave and Mary were proactive and put a letter in the surrounding mailboxes
of the immediate areas and have received a lot of positive feedback from people expressing their
preference for one house as opposed to two between the two existing houses.
Members Badger and Bishop had no questions.
Member Collins said it seems the larger lots are compatible with the neighborhood and it seems
reasonable to create these three equal size lots. She said one goal is to try and maintain the scale of
the neighborhood and expressed her preference to have an aerial photo of the area. Chair Kraus
asked Mr. Andersen to submit visual documentation of the adjacent lots for similarity comparison.
Member Peters said he does know if Mr. Andersen had a chance to look at the two proposed lots,
and asked pursuant to FAR what size house would be maximized on lot two. Mr. Andersen
expressed his belief that a 3,200 sq. ft. house could be built on a 7,500 sq. ft. lot and a 3,600 sq. ft.
house on a 9,200 sq. ft. lot.
Chair Kraus opened the floor for public comments. There were none.
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Member Bishop discussed infill and subdivision in the east side and the effect this development
would have on stormwater in the Village.
AVA Cole provided an answer for the previous question noting a FAR of 4,082 sq. ft. is the
maximum for lot two. Member Badger asked what is the FAR if two homes were built. AVA Cole
said it is 40% of the first 9,000 ft. and then 20% after that approximately 5,000 sq. ft. for two
homes. A discussion followed.
Member Bishop asked if the new construction regulations were adequate for the Village.
Member Collins moved to continue the public hearing to the March 2018 PCZBA meeting.
Member Bishop seconded the motion. The motion passed on a unanimous voice vote.
Member Collins asked if the amount of impervious surface for residential lots is too generous.
There is a relatively new home behind her lot and she is amazed at the amount of pavement on the
property.
AVA Cole advised of the actions being taken regarding flooding, flood studies and stormwater
regulations.
7. Resumed - Comprehensive Plan Workshop (Open Space, Parks, and Recreation)
Chair Kraus continued the discussion regarding Comprehensive Plan Workshop (Open Space,
Parks, and Recreation). He said there are 123 parcels identified as open space, most of them are
privately owned. The big undeveloped residential potential parcel is what the PCZBA have
decided it will not be accountable for, as well as tiny acres (1/4 acres) properties. He explained
what actions are needed, if the PCZBA wanted an in-depth level of details, to review every open
space parcel. A discussion regarding how that level of detail would be incorporated in the
Comprehensive Plan followed.
Chair Kraus continued with the goals for open space. He said he believe there is an agreement that
the amount of green space in the Village is adequate. Member Peters said he would say adequate
but not excessive. Member Miller said we do not want less open space but he is okay with the
amount of open space.
Member Burns said that goes to opposition to what was discussed at the previous meeting.
Previously discussed was the possibility of putting in transit oriented development on the east side
of Sheridan Road, north and central. Also, the open lands east of CLCJAWA could be a future
development and said the discussions need to be consistent. If we are considering possible
annexation then shrinking open space should not be considered. Chair Kraus said the
annexation/development of open space sections should have a common ground in terms of future
development.
AVA Cole said that, assuming change happens, one of three things will happen: 1) develop what
open land that is not already developed, 2) develop where there is development in the form of
infill or 3) tear down what is there and build something else. He opined that, right now, the status
quo is #3 at the expense of the Village’s historic housing and, arguably, its character.
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Member Collins made a comment on the map provided for the various parks and noted all the
northern areas up to and beyond Crabtree Farm and L-1 District lacks any public parks. The rest
of the areas seem to be well served with a park within reasonable walking distance, and she asked
if a goal should be to get some public areas in those two zones. A discussion followed.
Chair Kraus said he is not worried about the commercial park and Crabtree Farm because there
are different demographics for those areas. The Central Lake County Joint Action Water Agency
(CLCJAWA) parcel was an interesting potential solution. He also noted the proposed Stonebridge
Development has a park element proposed. He agreed with Member Collins that it would be an
appropriate goal “that every resident in the Village has adequate access to parks”, this could
certainly be one of the objectives for parks.
Member Peters said the West Terrace subdivision should certainly receive strong consideration for
a formal park.
Chair Kraus said the preliminary draft previously discussed changed the terminology from open
space/parks and recreation to natural spaces and sustainability and if the commissioners are still
okay with the change there should be two goals.
Member Miller said he does not like “natural spaces” because to him “open lands” make more
sense due to it being more specific to our needs. A discussion regarding the terminology followed.
Member Collins said there should be other goals in the Comprehensive Plan, not just land use,
because it’s a visionary plan for the Village. She said anything that impacts what gets built is fair
game and should be discussed. Chair Kraus said it comes down to what this commission and the
Village anticipates as happening in any portion of the Village. A discussion regarding use
followed.
Member Bishop commented on the existing and proposed terminology. The fact that everyone in
the Village should have some natural space near them, Armour Woods and Tangley Oaks would
certainly qualify because it is beautiful natural open land not like ball parks. Chair Kraus said the
existing plan identifies open space as separate areas compared to parks and recreation. A
discussion regarding terminology followed.
Chair Kraus read two sentences and said the concepts would be to have adequate open space and
recreational facilities available to residents within the Village and asked if everyone agreed. He
said the goal would be to optimize the existing inventory of open space within the Village and the
Village should be aware of and coordinate with the multiple owners that make up the open space
percentage within the Village. He thinks a more extensive list of who actually own parcels within
the Village is necessary.
Member Bishop asked if the current areas should be residential housing because she feels new
residential housing should be included in the plan. Chair Kraus said he thinks that is an objective
not a goal. The goal could say “it is generally adequate within the Village”. Also, we want to
optimize the available use of these parcels for residents and business owners within the Village,
and direct the Village to understand the multiple ownership that is involved and work through that
matter then identify the objectives.
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Chair Kraus read the existing plan objectives and policies:
• Preserve and protect adequate open space to maintain the character of the Village (yes);
• Maintain and enhance the appearance of the Village; and
• Maintain existing open space buffer utilizing density control, preservation and
conservation techniques to preserve areas which are ecologically fragile such wetlands,
flood plains, and ravines.
Chair Kraus suggested looking at PO2-3 and PO2-4 addressing the entryways to the Village. He
thinks there could be an objective around enhancing the entryways and open space.
Member Collins expressed her belief that a goal is associated with funding and many
municipalities are classifying roadways and coming up with a streetscape. Chair Kraus said he
thinks that is a good idea and there should be an objective for right of ways and streetscapes
throughout the Village. Member Collins said she would research the matter and provide a goal
sentence for consideration at the March meeting.
Member Burns asked if the bike path overlaps this area and if the two sections should address the
same issues. He asked if that would be a separate objective to take the easements and right of
ways and use them for transportation and asked how they would fit into buckets.
Chair Kraus said easement preservation should be under PO-1 objective and one of the policies
could be “when practical moving open space to enhance the Village” or maybe “as appropriate
activate use of passive open space”. A discussion regarding the removal of Crabtree Farm from
the current policy and leaving the remaining language as is.
The discussion continued and it was recommended that PO1-2 and PO1-3 be removed as policies.
Possibly combine PO1-4 and PO2-3 which addresses entranceways to the Village (Sheridan Road
entrance north, south, and IL 176 west frontage, and Green Bay Road).
Member Burns said the PCZBA can only encourage partnering entities to work toward
maintaining those open spaces and he asked if there was anything else that could be done. Chair
Kraus said no, which is why we want to look at them separately. Certainly the western entrance
from the railroad tracks to Green Bay Road has the preference that this area be improved as green
space, the utilities lines buried, so as to form a landscape corridor entranceway to the Village (IL
176 from Waukegan to Greenbay Road). Chair Kraus said he thinks they agree that from the
northern Village boundaries to Blodgett Avenue there should be a green corridor. A discussion
followed.
Chair Kraus said what about Scranton Avenue from Green Bay Road to downtown and under the
viaduct noting there was a request made to paint the viaduct. He asked what we want to say about
the entranceway to the Village from Green Bay Road. Member Bishop said a streetscape should
be maintained. Chair Kraus said we can say for all of Green Bay Road where possible, or
practical, maintain as much of a green buffer as possible on this entranceway into the Village. It
will matter on Green Bay Road north of the buffer on both sides, it will not change on the east
side, but could on the west side of those properties if developed. He expressed his agreement that
not much can be done on the south side of Greenbay Road.
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Member Collins asked if the green space on Waukegan Road south of IL 176, the properties with
the 100 ft. setbacks, should be discussed. She said it should be a requirement to maintain the
setbacks and green space/pedestrian access.
Chair Kraus asked if this is where we put the language around the bike path. Member Burns
agreed and said in absence of a park that a walking and/or bike path would be a great use. He
recommended language such as urge development in the L-1 District for open space or
bike/walking paths.
Member Bishop said the swale area on the southern portion of the Target complex could be
developed. This was supposed to be developed into a beautiful naturalized area with a detention
pond, but this has not been done, so that area could be part of the bike path because there is land
available for use.
Chair Kraus said for the purpose of the open space portion, reference the full discussion with the
bike/pedestrian corridors in the connectivity section that includes the commercial property. We
also talked about the loop through the commercial park, so the reference here is we want to
preserve the open space and easements for future development of planned bike paths and
pedestrian corridors.
Member Collins asked if the bike plan only applies to public owned property. Chair Kraus said
everything we have talked about is public land, he does not believe there is any private land.
Member Collins said that is where she thinks the streetscape in L-1 District would come into play
because there are fairly generous right of ways in that area for bike paths to follow the loops. The
goals for that area should be to make it much more walkable for anyone. It would be more
problematic getting a bike path going north/south along Waukegan Road. Chair Kraus said there is
an undeveloped area east of Waukegan Road and that is where the Park District plan identified a
potential bike path.
Chair Kraus summarized the discussion regarding PO1 Objective, Preserve and protect adequate
open space to maintain the character of the Village, he has four things:
• As appropriate, activate use of passive open space;
• Thinking about conservation easements and trying to promote greater public use of those
easements. Identify all the conservation areas within the Village;
• Dealing with the entranceways to the Village (IL 176, Sheridan Road, Greenbay Road and
Waukegan Road); and,
• The concept of memorializing/saving the easements for a potential bike path.
Member Peters said he is troubled by the first bullet because from his perspective, passive use can
be a public benefit depending on your perception. He said he is also troubled with the term
optimistic.
He summarized PO2 Objective, Maintain and enhance the appearance of the Village, we decided
the following:
• Remove PO2-1 and PO2-2 policies;
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He summarized PO3 Objective, Maintain existing open space buffer utilizing density control,
preservation and conservation techniques to preserve areas which are ecologically fragile such as
wetlands, flood-plains, and ravines.
Member Bishop asked if this should be put in a sustainability area of the plan and speak about
enhancements for future use. A discussion regarding existing and possible terminology for
objectives/policies followed.
Member Badger expressed her concern regarding density in relations to open space and he said the
tool should be retained in the Comprehensive Plan.
Chair Kraus suggested including the concept of maintaining adequate access to parks. He asked if
there was a need to link future development with additional open space. Member Badger said yes
because impervious surface and flooding are major problems.
Chair Kraus asked if there could be a PO2 Objective which addresses future development within
the Village. There could be a corresponding recognition of the needs for additional active or
passive open space. A discussion regarding parks/pocket parks followed.
Member Bishop said she thinks, the Village should consider purchasing lots in the future, when
they come up for the sale and take the house down to open up parks throughout the Village.
Member Peters said land acquisition should not be discouraged. A discussion followed.
Chair Kraus summarized PO1 and PO2 Objectives, and said pocket parks and existing open space
buffers could be considered as a policy for future development.
Member Collins said she is strongly against putting in “pocket parks”, she is opposed to that
language. Chair Kraus said for example, this potential policy would apply if the former Children’s
Home property was developed. He said it would be nice to have some kind of open space as part
of that development. A discussion followed.
Chair Kraus said PO3-1 and PO3-2 should be removed, and PO3-3 included in the PO3 which will
address ecologically fragile areas.
Member Collins said the Village has a rather weak ravine ordinance and she would prefer an
update or review of the ravine ordinance.
Chair Kraus summarized the three objectives and noted he will put together the policies based on
the discussions for review.
Chair Kraus read the Parks and Recreation Objective – PO4, Preserve and assist in maintaining
the public parks within the Village.
Member Bishop asked if the Village has done any ravine erosion studies. AVA Cole said we have
nothing as of this point, and the Village is getting ready to do emergency stabilization
reconstruction work of Moffett Road which runs along the ravine. Member Bishop asked if the
Plan should encourage the study of erosion mitigation in the Village.
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Chair Kraus continued the parks and recreation discussion. Member Miller inquired of the parks
and recreation space at Shore Acres Country Club. Member Collins suggested that it not be
developed for something other than open space.
Chair Kraus asked if parks and recreation should be two separate topics because this would allow
separate policies around the conservation and golf course areas. A discussion followed.
8. Staff Report
AVA Cole had no report.
9. Adjournment
As there was no further business to come before the PCZBA, Member Collins moved to adjourn
the meeting. Member Burns seconded the motion. The meeting adjourned at 9:16 p.m.
Respectfully submitted,

Glen Cole
Assistant to the Village Administrator
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VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Kraus and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

John Scopelliti, Administrative Assistant
Glen Cole, Assistant to the Village Administrator

DATE:

March 16, 2018

SUBJECT:

Agenda Item #6 – 431 Green Bay Rd

Applicant Information:

Edward and Marissa Bogle (Owners and Applicants)

Purpose:

A reduction in the required front yard setback to 24’ 0”,
to allow construction of a two-car garage.

Public Notice:

U.S. Mail to Neighbors
Lake County News-Sun

Applicable Land Use Regulations:

Section 10-5-3 (Front Yard Setback)

March 1, 2017
March 2, 2018

Summary and Background Information
On February 22, 2018, the Village of Lake Bluff received a zoning variation application from Edward and
Marissa Bogle (jointly, “Applicant”) to request a reduction in the required front yard setback from 30’ 0”
to 24’ 0” to allow construction of a two-car garage. Specifically, the Applicant proposes to:
• Enclose the current built-in garage door opening and convert it to living space;
• Fill the driveway to grade and construct a new attached two-car garage in front of the house;
• Install a new driveway graded to direct stormwater to the north away from the house; and
• Regrade the north side of the lot to direct stormwater around the house to the rear lot line.
The construction will allow the Applicant to eliminate a built-in garage that they assert is prone to
flooding, as the garage entry lies below a low point in Green Bay Road. As stated in the attached letter
from the Applicant’s civil engineer, the garage is approximately 3.5’ below the road elevation.
The Applicant’s civil engineer asserts that the garage frequently floods, and that it was inundated by about
4’ of stormwater during the July 12 and 13 flood events. The Village has received flooding reports in this
area consistent with these conditions.
The Village Engineer has reviewed and concurs with the assessment of the Applicant’s civil engineer. He
believes the proposed work is a viable proposal to mitigate the risk of flood damage to this structure.

Zoning Analysis Summary
Village Staff has conducted a zoning analysis and confirms the proposed plans, with the exception of the
requested variation, are in compliance with the Zoning Code.
•

Front Yard Setback: The proposed work encroaches a maximum of approximately 6’ 0” into
the required front yard. This work replaces an existing built-in garage with a new attached twocar garage. The existing garage appears to date to the original structure’s construction in 1963.

10-5-3
FRONT YARD SETBACK
Minimum Allowed
Existing
30’
~39’ 10”

Proposed
~ 24’ 0”

Variation
~6’ or ~20%

For context, County records show the following arrangement of buildings in vicinity of the subject lot:

The Applicant has provided statements addressing the standards for variation in the attached application.
The PCZBA should consider if the Applicant’s statements and submitted materials satisfy the established
standards for variation.

PCZBA Authority
The PCZBA has the authority to approve, approve with conditions, or deny the Applicant’s request for:
• A 6’ variation (~20%) from Section 10-5-3, Front Yard Setback.
Recommendation
After commencing the public hearing on the proposed variation, the PCZBA should take one of the
following actions:
•

If more information is required, continue the public hearing to a date certain to allow the Applicant
to provide additional information requested by the PCZBA; or,

•

If more information is not required, vote to:
o Approve the requested variation, in the form of the attached Approval Order;
o Amend the Approval Order to impose conditions; or,
o Deny the requested variation from the Zoning Regulations of the Municipal Code.

Attachments
•
•

A copy of the Applicants’ application with supporting documentation.
Draft Approval Order.

February 8, 2018
Mr. Glen Cole
Asst. to the Village Administrator
40 E. Center Avenue
Lake Bluff, Illinois 60044
gcole@lakebluff.org
Re:

431 N. Green Bay Road, Lake Bluff
Project No. P17-0086

Dear Mr. Cole:
The property at 431 N. Green Bay Road is located at a low point on Green Bay Road. During
rainfall events stormwater ponds in Green Bay Road and overflows to the east and down the
driveway and into the garage and basement. The garage is approximately three and one half
feet below Green Bay Road and the driveway slopes from the sidewalk down to the garage.
The July 12th and 13th rainfall event resulted in approximately four feet of stormwater in the
garage and basement of the home. The garage has flooded to lesser depths in the past during
less intense rainfall events.
The plan to alleviate the flooding of the garage and basement is to enclose the current garage
door opening, fill the driveway, construct a new garage in front of the house, install a new
driveway that will direct the stormwater overflow towards the north of the house and construct
a swale along the north side of the house to direct the stormwater to the rear yard.
If you have any questions or comments, please contact me at 847-838-8835, 224-828-2445 (cell) or
milest@infraland.com
Sincerely,
Infraland Consulting, LLC
Thomas F. Miles, P.E.
President
Cc:

Mr. & Mrs. Bogle – 431 N Green Bay Road, Lake Bluff
Mr. Shawn Purnell
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GENERAL NOTES:
1.

RESTORE ALL EXISTING CURB CUTS TO BE ABANDONED
TO MATCH THE ADJACENT CURB PROFILE AND PROVIDE

PEKLAY SURVEYING CO., LTD.

FOR ANY PROPOSED CURB CUTS.
2.

PLAT OF TOPOGRAPHY

ALL EXCAVATED MATERIALS OTHER THAN THOSE TO BE
USED FOR BACKFILL AND FINAL GRADING MUST BE
REMOVED FROM THE SITE WITHIN 10 DAYS.

3.

LOT 18 IN BLOCK 6 IN THE TERRACE, BEING H.O. STONE AND COMPANY'S SUBDIVISION OF PART OF SECTION 20, TOWNSHIP 44 NORTH,

ALL STREETS, ALLEYS, SIDEWALKS, CURBS AND GUTTERS
AND OTHER PUBLIC RIGHTS OF WAY SHALL BE KEPT FREE

RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS DOCUMENT

FROM DEPOSITED DIRT OR FOREIGN MATERIALS. TRUCKS

265877 IN BOOK "O" OF PLATS, PAGES 62 TO 64, BOTH INCLUSIVE, IN LAKE COUNTY, ILLINOIS.

AND OTHER CONSTRUCTION EQUIPMENT SHOULD BE CLEANED
ON SITE TO PREVENT MUD FROM BEING DEPOSITED ON THE
PUBLIC RIGHT OF WAY. CONCRETE TRUCKS SHALL NOT
WASH OUT ON THE PUBLIC\PRIVATE RIGHT OF WAY.
IF MUD, MATERIAL OR DEBRIS IS DEPOSITED ON A PUBLIC
OR PRIVATE STREET, THE CONTRACTOR, REPRESENTATIVE,
FIRM OR CORPORATION RESPONSIBLE FOR THE DEVELOPMENT
SITE WILL BE NOTIFIED AND SHALL ABATE THE VIOLATION
WITHIN 12 HOURS OF NOTIFICATION BY THE VILLAGE OF
LIBERTYVILLE.
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4.

THE PROPERTY IS NOT WITHIN A FLOOD ZONE.

5.

SEE ARCHITECTURAL PLANS BY PURNELL ARCHITECTS.

6.

EXISTING TOPOGRAPHY PROVIDED BY PEKLAY SURVEYING.

RESIDENCE
FLOOR ELEV. = 710.74
TFDN=709.80
Elevations shown are N.A.V.D. 1988 datum established by a static gps session with a
NGS OPUS solution. On-Site Benchmark is the b. box in the concrete apron.
Elevation = 709.78

NW 6" INVERT = 705.50
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PLAT OF TOPOGRAPHY
CONCRETE, CL PV, 35OO PSI @ 14 DAYS, 6"

HMA SURFACE COURSE - 3"

LOT 18 IN BLOCK 6 IN THE TERRACE, BEING H.O. STONE AND COMPANY'S SUBDIVISION OF PART OF SECTION 20, TOWNSHIP 44 NORTH,

AGG. BASE COURSE, CA6, 100% CRUSHED - 8"
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RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS DOCUMENT
265877 IN BOOK "O" OF PLATS, PAGES 62 TO 64, BOTH INCLUSIVE, IN LAKE COUNTY, ILLINOIS.
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1.

RESTORE ALL EXISTING CURB CUTS TO BE ABANDONED
TO MATCH THE ADJACENT CURB PROFILE AND PROVIDE
FOR ANY PROPOSED CURB CUTS.
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ALL EXCAVATED MATERIALS OTHER THAN THOSE TO BE
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AND OTHER PUBLIC RIGHTS OF WAY SHALL BE KEPT FREE
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10"

ON SITE TO PREVENT MUD FROM BEING DEPOSITED ON THE
PUBLIC RIGHT OF WAY. CONCRETE TRUCKS SHALL NOT
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4.

THE PROPERTY IS NOT WITHIN A FLOOD ZONE.

5.

SEE ARCHITECTURAL PLANS BY PURNELL ARCHITECTS.

6.

EXISTING TOPOGRAPHY PROVIDED BY PEKLAY SURVEYING.
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FLOOR ELEV. = 710.74
REGRADE AREA BETWEEN NEW GARAGE,

TFDN=709.80

EXISTING HOUSE AND NORTH PROPERTY
LINE FROM FRONT PROPERTY LINE TO
Elevations shown are N.A.V.D. 1988 datum established by a static gps session with a

APPROXIMATELY 90 FEET EAST.

NGS OPUS solution. On-Site Benchmark is the b. box in the concrete apron.
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CASE PZE2018-0002 – 431 GREEN BAY RD
APPROVAL ORDER

STATE OF ILLINOIS
COUNTY OF LAKE

)
)
)

SS.

BEFORE THE JOINT PLAN COMMISSION
AND ZONING BOARD OF APPEALS
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS
IN THE MATTER OF THE APPEAL OF
Edward & Marissa Bogle
FOR VARIATION

A P P R O V A L

O R D E R

APPEAL NO. PZE2018-0002

A N D

R E S O L U T I O N

This order and resolution (“Order”) concerns the application of Edward & Marissa Bogle
(collectively, the “Applicant”) for the variation(s) described herein for the property described herein. The
Joint Plan Commission and Zoning Board of Appeals of the Village of Lake Bluff (“PCZBA”), being duly
advised in the premises, MAKES THE FOLLOWING FINDINGS OF FACTS:
1.
The Property that is the subject of this Order is commonly known as 431 Green Bay Rd,
Lake Bluff, Illinois and legally described on Exhibit A attached to this Order (“Property”).
2.

The Property is improved with a single-family residential structure.

3.
The Property is located within the R-3 Zoning District of the Village, as established by
Title 10 of the Lake Bluff Municipal Code, as amended (“Zoning Ordinance”).
4.
The Applicant sought the following variation(s) (collectively, the “Variation”) from the
Zoning Ordinance and the Lake Bluff Municipal Code, as amended (“Village Code”):
i.

A variation from Section 10-5-3, Yards, of the Zoning Ordinance to encroach
approximately 6 feet into the required front yard setback.

5.
Notice of the time and place of the hearing was duly published in the Lake County NewsSun, a newspaper of general circulation in the Village, not more than 30 days nor less than 15 days previous
to the hearing, in accordance with the Zoning Ordinance and all applicable law.
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6.
Notice of the hearing was served upon the adjacent and adjoining property owners or
occupants, in accordance with the Zoning Ordinance, Section 10-2-4 of the Village Code, and applicable
law.
7.
The application was heard by the PCZBA at a public hearing of the PCZBA held in the
Lake Bluff Village Hall on March 21, 2018.
8.
The PCZBA has jurisdiction pursuant to Sections 10-2-2 and 10-2-4 of the Zoning
Ordinance and Section 2-5-2 of the Village Code, to hear and determine the Applicant’ request for the
Variation.
9.
Property.

The Applicant entered into the record sufficient evidence of their ownership of the

10.
After the conclusion of the public hearing, the PCZBA found that the requested Variation
satisfies all of the standards set forth in Section 10-2-4(B) of the Zoning Ordinance.
11.
After the conclusion of the public hearing the PCZBA granted the application for the
Variation, by a concurring vote of not less than four (4) members of the PCZBA as set forth in Section 102-4(A)(1).
IT IS, THEREFORE, ORDERED AND RESOLVED AS FOLLOWS:
A.
Subject to and contingent upon the conditions, restrictions, and provisions set forth in
Section B of this Order, the Applicant’s request for the Variation for the Property shall be, and is hereby,
approved for the reasons set forth in this Order. The Applicant will be allowed:
i.

A variation from Section 10-5-3, Yards, of the Zoning Ordinance to encroach
approximately 6 feet into the required front yard setback; and,

B.
Notwithstanding any use or development right that may be applicable or available pursuant
to the provisions of the Zoning Ordinance, or any other rights the Applicant may have, the variation(s)
granted in Section A of this Order shall be, and are hereby, expressly subject to and contingent upon the
construction, use, and maintenance of the Property in compliance with each and all of the following
conditions:
i.

The Applicant shall continue to cooperate in resolving concerns regarding sump pump
discharge currently directed to the eastern portion of the subject lot.

ii. The construction, development, use, operation, and maintenance of the Property shall
comply with the Zoning Ordinance and all other applicable local, state, and federal law, as
the same have been or may be amended from time to time, except to the extent specifically
provided otherwise in this Order.
ii. Except for minor changes and site work approved by the Building Commissioner or the
Village Engineer (for matters within their respective permitting authorities) in accordance
with all applicable Village standards, the construction, development, use, operation, and
maintenance of the Property shall substantially comply with the Floor Plan and Elevations
drawn by Purnell Architects, Inc. and dated February 22, 2018.
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C.
The Applicant shall permit a copy of this Order to be recorded against the Property in the
office of the Lake County Recorder of Deeds and shall reimburse the Village for all recording costs. This
Order and the privileges, obligations, and provisions contained herein shall inure solely to the benefit of,
and be binding upon, the Applicant and their heirs, personal representatives, successors and assigns.
D.
As set forth in Section 10-2-4(F) of the Zoning Ordinance, this Order shall be valid for a
period not to exceed 12 months from the date hereof, unless, within such period and in accordance with this
Order, the Applicant commences erection or alteration of a building or structure, pursuant to a valid building
permit for construction on the Property. In the event that the Applicant obtains a building permit in
furtherance of the Variation granted pursuant to this Order, the Applicant shall prosecute all work
authorized by the building permit to completion without unnecessary delay.
E.
Upon the failure or refusal of the Applicant to comply with any or all of the conditions,
restrictions, or provisions of this Order, in addition to all other remedies available to the Village, the
Variation granted pursuant to this Order shall, at the sole discretion of the PCZBA, by order duly adopted,
be revoked and become null and void; provided, however, that the PCZBA may not so revoke the Variation
unless it shall first provide the Applicant with two months advance written notice of the reasons for
revocation and an opportunity to be heard at a regular meeting of the PCZBA. In the event of revocation,
the development and use of the Property shall be governed solely by the applicable regulations of the Zoning
Ordinance.
F.
The Variation granted pursuant to this Order shall apply and be limited only to the proposed
work specifically depicted on the Floor Plan and Elevations drawn by Purnell Architects, Inc. and dated
February 22, 2018. No future alterations or modifications may be made that exceed the applicable
restrictions set forth in the Zoning Ordinance without first obtaining Village approval in accordance with
the applicable provisions of the Zoning Ordinance. All other structures and portions of structures on, and
portions of, the Property shall comply with the applicable restrictions set forth in the Zoning Ordinance and
the Village Code.
Order approved on February 21, 2018.

JOINT PLAN COMMISSION
AND ZONING BOARD OF APPEALS
VILLAGE OF LAKE BLUFF
LAKE COUNTY, ILLINOIS

By:
Steve Kraus, Chairman
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY

LOT 18 IN BLOCK 6 IN THE TERRACE, BEING H.O. STONE AND COMPANY’S SUBDIVISION
OF PART OF SECTION 20, TOWNSHIP 44 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED SEPTEMBER 28, 1925 AS
DOCUMENT 265877 IN BOOK “O” OF PLATS, PAGES 62 TO 64, BOTH INCLUSIVE, IN LAKE
COUNTY, ILLINOIS.
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EXHIBIT B
PLANS AND APPLICATION

VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Kraus and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

Glen Cole, Assistant to the Village Administrator

DATE:

March 16, 2018

SUBJECT:

Agenda Item #7 – Continued Public Hearing for Text Amendments to the Zoning
Regulations (Short Term Rentals)

If necessary, the Plan Commission and Zoning Board of Appeals may continue its discussion from its
special meeting on Monday, March 19 regarding short-term rental regulations.
The staff memorandum, draft ordinance, and other materials are or will be available in the Monday, March
19 agenda packet on the Village’s website and at the front counter of Village Hall.

VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Kraus and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

Glen Cole, Assistant to the Village Administrator

DATE:

March 16, 2018

SUBJECT:

Agenda Item #8 – Comprehensive Plan Workshop (Open Space, Parks, and Recreation)

Chair Kraus and Staff have worked to prepare draft goals, objectives, and policies (attached) based on the
Plan Commission and Zoning Board of Appeals’ February discussions regarding the Open Space, Parks,
and Recreation section of the Comprehensive Plan.
Commissioners should refer to the regular February meeting packet and the materials presented therein
for additional information.
Attachments
•

Draft Natural Environment section.

Village of Lake Bluff
Comprehensive Plan: Natural Environment: Open Space/Parks & Recreation
Draft 2; March 15, 2018

Introduction/Background
•

•

•
•
•

Lake Bluff as a community is defined by its natural environment. The Village serves an
important role as a principal steward of this environment. Its open spaces and parks/recreation
system enhances the Village and connects the community by:
o Promoting a high quality of life by providing daily opportunities for play, recreation,
healthy activity, and social connections among Village residents.
o Mitigating the impact of development on the natural environment by reducing the
intensity of floods, filtering water pollutants, and preserving ecologically sensitive
habitats.
o Conserving natural and scenic resources and the beauty of the Village’s setting
o Acting as a buffer between incompatible land uses
Definitions
o Natural Environment: consists of open space and the parks/recreation system
o Parks/Recreation System: includes active and passive public facilities managed by the
Lake Bluff Park District (parks, beach, ball fields, playgrounds, swimming pool, recreation
center, etc.) and property/facilities designed for paid recreational uses (health and
tennis clubs, golf courses, etc.)
o Open Space: includes improved and unimproved public and private natural areas
designated as preserves, conservancies, farms, ravines, easements, trails, out-lots and
other buffers.
Inventory by category (description, acreage, ownership, control. maintenance, etc.)
Maps
Situational Analysis: Natural Environment/Recreation
o Park District role; cooperation
o Etc.

Natural Environment: Open Space/Parks & Recreation Goal: Preserve, oversee, activate, and invest in
the maintenance of open space within the Village, and coordinate with the Park District and other
entities in meeting the recreational needs of Village residents.
Objective 1
•

•
•

•

Actively manage the open space inventory of the Village

Policy 1.1
Encourage a sustainable environment through the preservation and restoration
of natural areas:
o Purposefully plan for ecological sustainability, including projects to further erosion
mitigation and stormwater management within the Village.
o Respect and preserve existing woodlands, prairies, wetlands, and other ecologically
sensitive areas. Where possible, restore these natural features in conjunction with other
development and changes in use.
o Protect ravines and bluffs through a combination of public maintenance, private
investment, and development controls in sensitive areas.
Policy 1.2
Activate and enhance public use and access of open space. Discourage the
creation of further open space that is inaccessible to the public.
Policy 1.3
Treat open space buffers between competing uses as a valuable category of
land use. Maintain buffers actively, and aim to preserve or expand them where insufficient
buffers exist.
Policy 1.4
Develop a new public lands zoning classification incorporating property owned
by the Village, Park District, School District 65, Lake County and other public entities

•

Policy 1.5
Work to align and document ownership and maintenance responsibilities for
the Village’s open space. Where private ownership of open space is contemplated, ensure
ongoing private maintenance.

Objective 2
•

Policy 2.1
When undeveloped land in the Village is proposed for development, ensure that
complementary natural spaces and appropriate parks and recreation opportunities are central.

Objective 3
•

•

•
•

Connect development with the natural environment.

Maintain and enhance the appearance of the Village.

Policy 3.1
Affirm the “Care of the Commons” – The principle that, regardless of location or
visual prominence, publicly owned lands and right-of-way within the Village should be
affirmatively kept to a standard of appearance and attractive landscaping.
Policy 3.2
Create scenic open spaces that showcase our Village’s pride, sense of place,
and natural setting at entrances to the Village, including Sheridan Road, Green Bay Road,
Waukegan Road, Illinois Route 176, and Scranton Avenue.
o Eliminate barbed wire fencing along Sheridan Road and East Blodgett Avenue (Crab
Tree Farm).
Policy 3.3
Develop and implement a streetscape master plan that provides a consistent
approach for the addition of landscape, trees, sidewalks, bike paths and other elements.
Policy 3.4
Work to eliminate overhead and above-ground utility equipment from the
Village where feasible.

Objective 4
Working with the Lake Bluff Park District, other public entities and private landowners,
preserve existing and encourage the continued development and maintenance of the Village’s Parks and
Recreation System.
•

•
•

Policy 4.1
Coordinate parks/recreation planning among public and private stakeholders.
Proactively seek to use the Village’s regulatory authority to enable and further these outside
plans where they align with the Village’s goals and interests.
Policy 4.2
Where changes to the parks and recreation system are contemplated, especially
changes in use, aim to retain a natural environment and promote ecological diversity.
Policy 4.3
All households should have no more than a ten minute walk from a park or
recreational facility via a safe walking or bicycling route.
Policy 4.4
Encourage and partner with the Park District to improve accessibility through
transportation improvements, as well as to develop facilities that further Policy 4.2’s goals in
underserved areas, such as the West Terrace.

VILLAGE OF LAKE BLUFF
Memorandum

TO:

Chair Kraus and Members of the Joint Plan Commission & Zoning Board of Appeals

FROM:

Glen Cole, Assistant to the Village Administrator

DATE:

March 16, 2018

SUBJECT:

Agenda Item #9 – Staff Report

The Village received recently two pieces of public comment addressed to the Plan Commission and
Zoning Board of Appeals. One concerns the PCZBA’s study of open space parcels within the Village, and
the other concerns the withdrawn application concerning 501 and 517 E Center Avenue. Both are attached.
Attachments
• Public comment

Glen Cole
From:
Sent:
To:
Subject:

S C Bjork <JGAG3@aol.com>
Monday, February 26, 2018 7:47 AM
Glen Cole
Objection to subdivision and zoning variations for 501 and 517 E Center Avenue

Mr. Cole, Please forward this letter of objection to Village Board and Joint Plan Commission and Zoning Board of Appeals prior to
tonight's meeting. I received a notification letter dated February 6, 2018 for a public hearing on this matter on February 21,2018.
Prior to that hearing (which I attended) I stopped by Village Hall to review material submissions and ask about a trust agreement
referenced in the notice letter from the Village. I was told by you the Village was not in possession of any information regarding
provisions that might be in the trust or any information other than the names involved. The petitioner was seeking both
tentative and final approval according to the letter on that evening. The morning of the meeting I stopped by the Village Hall
again in an attempt to view relevant material packet and was told the material had not been filed completely and no final action
would be taken at that night's meeting. I pulled records at the recorder of deeds office the day of the meeting for the only PIN
number of the five referenced in the letter that was active. I have those documents and my subsequent questions to the
recorder. I have reviewed the Municipal Code for Plats and Procedures of Tentative or Final Plat 11‐3‐1 and 11‐3‐2. It does not
appear that any of those rules and regulations and/or procedures were followed in this case by either the petitioner or the
Village. The passing out of a few (less than the required 11) copies of a survey to the board at the meeting by the petitioner as
apologies were given for an incomplete submission are concerning because the petitioner is known to me to be someone who
would be very familiar with the rules and procedures in these types of matters. Concerning as well that the matter was noticed
and placed on the agenda without supporting documents in place and in a "one and done" manner I don't believe I have ever
noticed on subdivision and zoning variation requests. Please notice me when this matter will come up for action again or when
material for the notice I received is available to view. Thank you for your time on this matter. Stephanie Bjork
Sent from my iPhone
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Glen Cole
From:
Sent:
To:
Subject:

S C Bjork <JGAG3@aol.com>
Tuesday, February 27, 2018 8:00 AM
Glen Cole
Re: Objection to item #12 on February 12, 2018 minutes "A resolution determining the need to
keep minutes..." and Objection to 7(a) on Monday, February 26, 2018 Village of Lake Bluff
Board of Trustees regular meeting

Mr. Cole, Please submit this attached objection and attachment to the Residential Building and Ad Hoc Committee prior to
tonight's meeting and please submit as well to plan commission and zoning board of appeals prior to their next meeting. I would
ask that it is also be given to the "sustainability" group. I am truly unclear as to who is ultimately responsible for any of these
issues. I would ask that the attachment on the doctrine of merger attached be pointed out to the various boards. I felt last
evening that the board of trustees were unfamiliar with the laws in regard to easements. Thank the Village President as well as
Mr. Irvin for speaking with me at the conclusion of the meeting last night. In light of the project you have been asked to
undertake I think it is an important issue to discuss. Stephanie Bjork
Sent from my iPhone
> On Feb 26, 2018, at 8:56 AM, S C Bjork <JGAG3@aol.com> wrote:
>
> Mr. Cole, Please forward on this objection to the Board of Trustees
> prior to the meeting tonight as well as the embedded legal paper on
> Conservation Easements and the Doctrine of Merger. First, my objection
> to the item #12 destruction of records request. It is my understanding
> records are available for FOIA requests with legally permissible
> redactions and can be withheld for permitted reasons by the Village
> after proper notice to the party requesting them. The law certainly
> gives the Village that opportunity. Destroying existing records
> therefor seems "a bridge too far" and raises issues. As to my
> objection to 7(a), My husband and I were parties involved in a third
> party enforcement issue of a conservation easement. (Bjork v Draper)
> That case is now referenced by the IRS on their conservation easement
> enforcement guidelines as well as taught at many law schools and cited
> in many court cases. It is, to my knowledge, the only successful
> enforcement by a third party of a conservation easement in the United
> States. I am concerned that the law on perpetuity as it pertains to
> easements taken for federal tax purposes and the strict interpretation
> of the terms and conditions in those individual easement documents
> pertaining to various properties within the Village are not being
> taken in to consideration in these proposed actions. I am aware,
> through our case, of some of the easement documents and where they are
> located within the Village. Many of the plans proposed are in conflict
> with those documents. For these easements to be put in to place
> requires the Village to sign off on the terms and conditions. One of
> those is that they are perpetual and non amendable outside of a court
> order per IRS guidelines. This is to preserve the benefit to the
> taxpayers as properties are taken off the tax rolls in large part and
> because that revenue burden then shifts to remaining taxpayers. I
> think the article makes this point far clearer in the first few pages
> than I can. I believe the Village has access to every easement
> document within the Village and their terms, conditions and
> restrictions as they are parties to them and should be under
1

> obligation to the taxpayers at large to enforce those documents. I
> understand the pressures from all sides on this issue but it is a matter law. Thank you for your time on these matters.
Stephanie Bjork https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1653&context=lcp
>
>
> <Conservation Easements and the Doctrine Of Merger.pdf>
>
>
>
> Sent from my iPhone
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CONSERVATION EASEMENTS AND THE
DOCTRINE OF MERGER
NANCY A. MCLAUGHLIN*
I
INTRODUCTION
As relatively novel real-property interests, conservation easements raise a
number of interesting legal issues, not the least of which is whether a
conservation easement is automatically extinguished pursuant to the realproperty-law doctrine of merger if its government or nonprofit holder acquires
title to the encumbered land.1 This article explains that merger generally should
not occur in such cases because the unity of ownership that is required for the
doctrine to apply typically will not be present. For merger to occur, “the two
estates must be in the same person at the same time and in the same right.”2 If
the government or nonprofit holder of a conservation easement subsequently
acquires title to the encumbered land, the two estates will be “in the same
person at the same time,” but they generally will not be held “in the same
right.”

Copyright © 2011 by Nancy A. McLaughlin.
This article is also available at http://www.law.duke.edu/journals/lcp.
* Nancy A. McLaughlin (J.D. University of Virginia) is the Robert W. Swenson Professor of Law
and Associate Dean for Faculty Research and Development at the University of Utah S.J. Quinney
College of Law. This article is adapted from the chapter on merger in a book on conservation
easements by Nancy A. McLaughlin forthcoming with Oxford University Press.
1. For a brief outline of the history and the development of federal and state laws facilitating of
the use of conservation easements as a land protection tool, see Federico Cheever & Nancy A.
McLaughlin, Why Environmental Lawyers Should Know (And Care) About Land Trusts And Their
Private Land Conservation Transactions, 34 ENVTL. L. REP. 10223, 10224–27 (2004). See also Nancy A.
McLaughlin, Conservation Easements–A Troubled Adolescence, 26 J. LAND, RESOURCES & ENVTL. L.
47, 52 (2006) (explaining that “it was not until the mid-1980s that conservation easements began to be
used on a widespread basis”).
2. Pappas v. Pappas, 177 N.W.2d 401, 404 (Minn. 1970) (emphasis added) (noting that all of the
authorities agree on this point). See also, e.g., Citizens Bank & Trust Co. v. Watkins, 1 S.E.2d 853, 856
(N.C. 1939) (“To constitute a merger it is necessary that the two estates be in one and the same person
at one and the same time and in one and the same right.”); O’Malley v. Comm’r of Pub. Works, 165
N.E.2d 113, 115 (Mass. 1960) (“To effect the extinguishment of an easement by merger arising from the
acquisition of the fee in a servient property, ‘there must be a union of the greater and lesser estate in
the same person and in the same right,’” quoting Hurley v. A’Hearn, 157 N.E.2d 223 (1959)); Jemzura
v. Jemzura, 330 N.E.2d 414, 419 (N.Y. 1975) (“The doctrine of merger has never been especially
favored in equity . . . and, to be applied, the greater and lesser estate must generally be in one and the
same person, at one and the same time and in one and the same right.”); King v. Richardson, 136 F.2d
849, 861 (4th Cir. 1943) (“To constitute a merger, it is necessary that the two estates be in one and the
same person, at one and the same time, and in one and the same right.”).
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This is not simply a technical legal issue of interest only to real-property-law
scholars. If the doctrine of merger is misapplied to conservation easements
there will be significant negative public policy ramifications. Conservation
easements are not private contracts between private parties entered into for
private benefit, like rights-of-way easements between neighbors. Rather,
conservation easements are authorized under state law because they provide
significant conservation or historic benefits to the public.3 They are held and
enforced by government entities and charitable organizations on behalf of the
public.4 And the public subsidizes their acquisition through, among other things,
appropriations to federal and state easement purchase programs and the
provision of federal and state tax benefits to easement donors.5
Allowing conservation easements that continue to provide significant
benefits to the public to be extinguished through the doctrine of merger would
be contrary to the conservation and historic preservation policies that underlie
the state conservation easement enabling statutes and the easement purchase
and tax incentive programs. It would also permit government entities and land
trusts holding conservation easements to avoid the restrictions on the transfer,
release, modification, and termination of conservation easements imposed by
many of the state enabling statutes, federal tax law, and the laws governing the
administration of charitable gifts, which restrictions operate to safeguard the
public interest and investment in conservation easements.6

3. See, e.g., UNIF. CONSERVATION EASEMENT ACT § 2 cmt. (2007) (explaining that conservation
easements “may be created only for certain purposes intended to serve the public interest”).
4. See, e.g., id. § 1(2) (limiting holders of conservation easements to certain government and
charitable entities). See also generally Nancy A. McLaughlin, Internal Revenue Code Section 170(h):
National Perpetuity Standards for Federally Subsidized Conservation Easements, Part 2: Comparison to
State Law, 46 REAL PROP. TR. & EST. L.J. 1 (2011) [hereinafter National Perpetuity Standards, Part 2]
(surveying the over one hundred state statutes authorizing the creation or acquisition of conservation
easements).
5. See, e.g., ELIZABETH BYERS & KARIN MARCHETTI PONTE, THE CONSERVATION EASEMENT
HANDBOOK 9 (2d ed. 2005) [hereinafter 2005 CONSERVATION EASEMENT HANDBOOK] (noting that
“[o]ver the last decade, more and more public agencies have established easement purchase programs
and have funded the programs through a variety of financing mechanisms”); Land Trust Alliance, State
and Local Tax Incentives, http://www.landtrustalliance.org/policy/tax-matters/campaigns/state-taxincentives (last visited June 30, 2011) (discussing the state tax incentives). See also generally Nancy A.
McLaughlin, Internal Revenue Code Section 170(h): National Perpetuity Standards for Federally
Subsidized Conservation Easements, Part 1: The Standards, 45 REAL PROP. TR. & EST. L.J. 473 (2010)
[hereinafter National Perpetuity Standards, Part 1] (discussing the federal tax incentive program).
6. For restrictions on transfer, release, modification, and termination imposed by state enabling
statutes, see National Perpetuity Standards, Part 2, supra note 4, Appendices A and B. For restrictions
imposed by federal tax law, see National Perpetuity Standards, Part 1, supra note 5. For restrictions
imposed by the laws governing the administration of charitable gifts, see infra Part II. See also Nancy
A. McLaughlin, Conservation Easements: Perpetuity and Beyond, 34 Ecology L.Q. 673, 700–01 (2007)
[hereinafter Perpetuity and Beyond] (explaining that, although government entities and charitable
organizations operate to benefit the public, history has shown that they cannot be trusted to always act
in accordance with donor intent or the public interest, and they will almost inevitably be subject to
financial, political, and other pressures that can cause them to act in manners contrary to the public
interest).
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II
CHARITABLE GIFTS OF CONSERVATION EASEMENTS
To understand why the doctrine of merger generally should not apply to
extinguish conservation easements, some background regarding the manner in
which conservation easements are typically conveyed and drafted is in order.
Many conservation easements are conveyed to government entities and land
trusts as charitable gifts for a specific charitable purpose—the protection of the
particular land encumbered by the easement for the conservation purposes
specified in the instrument of conveyance in perpetuity.7 In addition, to satisfy
the requirements for a federal charitable income tax deduction under Internal
Revenue Code (IRC) § 170(h), many such easements expressly provide that
they can be (1) transferred only to another government entity or conservation
organization that agrees to continue to enforce the easement8 and (2)
extinguished only in a judicial proceeding, upon a finding that continued use of
the land for conservation purposes has become impossible or impractical, and
with a payment of a share of the proceeds from a subsequent sale or exchange
of the property to be used by the donee in a manner consistent with the
conservation purposes of the original contribution.9 Many conservation

7. See, e.g., CONSERVATION EASEMENT HANDBOOK: MANAGING LAND CONSERVATION AND
HISTORIC PRESERVATION EASEMENT PROGRAMS 147–208 (Janet Diehl & Thomas S. Barrett eds.,
1988) [hereinafter 1988 CONSERVATION EASEMENT HANDBOOK] (setting forth a model conservation
easement and commentary on its provisions); 2005 CONSERVATION EASEMENT HANDBOOK, supra
note 5, at 284–489 (setting forth a conservation easement drafting guide). In some cases, a landowner
will convey a conservation easement to a government entity or land trust as part of a “bargain sale,” in
which the landowner is paid a percentage of the value of the easement and makes a charitable gift of
the remaining percentage.
8. See 1988 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 161 (providing a sample
restriction on transfer provision); Treas. Reg. § 1.170A-14(c)(2) (as amended in 2009) (requiring that a
tax-deductible conservation easement include a provision prohibiting the donee and its successors or
assigns from transferring the easement, whether or not for consideration, unless the transfer is to
another “eligible donee” that agrees that the conservation purposes the contribution was originally
intended to advance will continue to be carried out). “Eligible donee” is defined as a qualified
organization (generally, a government entity or charitable organization) that has a commitment to
protect the conservation purposes of the donation and the resources to enforce the restrictions. Id. §
1.170A-14(c)(1). See also National Perpetuity Standards, Part 1 supra note 5, at 488–89 (explaining that
the Treasury Regulations’ “restriction on transfer” requirement should operate to prohibit the donee
from, for example, selling, releasing, or otherwise transferring the easement, whether in whole or in
part, back to the donor or to a subsequent owner of the land in exchange for cash or some other form
of compensation).
9. See 1988 CONSERVATION EASEMENT HANDBOOK, supra note 7, at 160 (providing sample
extinguishment and division of proceeds provisions); Treas. Reg. § 1.170-14(g)(6)(i) (addressing
extinguishment); id. § 1.170-14(g)(6)(ii) (addressing division of proceeds upon extinguishment). In
discussing the “extinguishment” and “division of proceeds” provisions of the Treasury Regulations, the
Tax Court, in Kaufman v. Comm’r, No. 15997-09, 2011 WL 1235307, at *9 (T.C. Apr. 4, 2011)
explained:
The drafters of [the Treasury Regulations interpreting section 170(h)] undoubtedly
understood the difficulties (if not impossibility) under State common or statutory law of
making a conservation restriction perpetual. . . . They understood that forever is a long time
and provided what appears to be a regulatory version of cy pres to deal with unexpected
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easements also contain a provision granting the holder the discretion to agree to
amendments to the easement, but only if, inter alia, such amendments are
consistent with or further the conservation purpose of the easement.10
Under state law, the donee of a charitable gift made for a specific purpose
(sometimes referred to as a “restricted charitable gift”) must administer the gift
consistent with its stated terms and charitable purpose.11 The donee holds legal
title to the gift, but on behalf of the public, which is the beneficiary of the gift.12
Absent provisions in the instrument of conveyance providing otherwise, the
donee is permitted to deviate from the gift’s charitable purpose only with court
approval obtained in a cy pres or similar equitable proceeding.13 The state
attorney general is generally required to be provided with notice of such a
proceeding and an opportunity to participate to represent both the interest of
the public, as beneficiary of the gift, and the interest of the donor in ensuring
that the gift is used for the donor’s designated purpose.14 If the donee uses or
threatens to use the charitable gift in a manner contrary to its stated terms or
purpose, state law generally empowers the state attorney general; a party with a
changes that make the continued use of the property for conservation purposes impossible or
impractical.
Although not at issue and, thus, not ruled on in Kaufman, the Tax Court also noted that that the
Treasury Regulations’ “restriction on transfer” requirement suggests that a tax-deductible easement
“must incorporate provisions requiring judicial extinguishment (and compensation) in all cases in which
an unexpected change in surrounding conditions frustrates the conservation purposes of the
restriction.” Id. at *9 n.7.
10. For a sample amendment provision, see, e.g., 2005 CONSERVATION EASEMENT HANDBOOK,
supra note 5, at 377 (explaining that “[a]mendment provisions are becoming more common to assure
and limit the Holder’s power to modify”).
11. See, e.g., St. Joseph’s Hosp. v. Bennett, 22 N.E.2d 305, 308 (N.Y. 1939) (holding that a
charitable corporation “may not . . . receive a gift made for one purpose and use it for another, unless
the court applying the cy pres doctrine so commands”). See also, e.g., John K. Eason, The Restricted
Gift Life Cycle, or What Comes Around Goes Around, 76 FORDHAM L. REV. 693, 698, 708–09 (2007)
(explaining that restricted charitable gifts give rise to trust or trust-like duties, in particular the duty to
abide by the terms of the gift); Robert A. Katz, Let Charitable Directors Direct: Why Trust Law Should
Not Curb Board Discretion over a Charitable Corporation’s Mission and Unrestricted Assets, 80 CHI.KENT L. REV. 689, 701–02 (2005) (“[T]he law imposes more restrictions on a charitable corporation’s
use of restricted gifts (i.e., gifts that expressly limit their use to specific purposes) than unrestricted gifts
(i.e., outright gifts with no express restrictions on their use). A restricted gift creates a charitable trust
or its functional equivalent, and the donee is obliged to honor these restrictions. . . . By contrast, an
unrestricted gift does not create a formal ‘trust’ within the meaning of trust law, and the donee can use
it for any charitable purpose set forth in its articles of incorporation.”).
12. See Nancy A. McLaughlin & W. William Weeks, Conservation Easements and the Charitable
Trust Doctrine: Setting the Record Straight, 10 WYO. L. REV. 73, 76 (2010) (explaining that the
substantive rules governing the administration of charitable trusts apply to charitable gifts made for
specific purposes, regardless of how the gifts are characterized under state law—as charitable trusts,
restricted gifts, or otherwise—the theory being that donors who attach conditions to their gifts have a
right to have their intentions enforced).
13. See supra note 11. See also Perpetuity and Beyond, supra note 6, at 678–79 n.20 (2007)
(explaining that the doctrine of cy pres generally involves a two step process—if (i) the purpose of a
charitable gift or trust becomes impossible or impractical due to changed conditions, (ii) a court can
formulate a substitute plan for the use of the gift or trust assets for a charitable purpose that is as near
as possible to the original purpose specified by the donor).
14. See RESTATEMENT (THIRD) OF TRUSTS § 67 cmt. d (2003).
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“special interest” in the enforcement of the gift; a cotrustee or codirector; and,
in a few jurisdictions, the donor to sue the donee for a breach of its fiduciary
duties.15
As noted above, many conservation easements are conveyed to government
entities and land trusts in whole or in part as charitable gifts for a specific
charitable purpose. Indeed, tax-deductible conservation easements are, by
definition, charitable gifts made for a specific charitable purpose.16 Accordingly,
the state-law principles governing the administration of charitable gifts should
apply to such easements.17 Thus, if the donee of such a conservation easement
attempts to sell, release, or otherwise dispose of the easement in a manner
contrary to its stated terms or charitable conservation purpose, the state
attorney general; a cotrustee or codirector; a party deemed to have a special
interest; and, in some cases, the donor should be permitted to sue the donee for

15. See Nancy A. McLaughlin & W. William Weeks, In Defense of Conservation Easements: A
Response to The End of Perpetuity, 9 WYO. L. REV. 1, 62–67 (2009) (describing the standing rules in
the charitable gift context). But see also id. at 42–49 (describing a holder’s express and implied powers
to deviate from the administrative terms of a gift).
16. To be eligible for a federal charitable income tax deduction with regard to the donation of a
conservation easement, the easement must be granted in perpetuity as a charitable gift to a qualified
organization (generally a government entity or charitable organization) exclusively for one or more of
four specified conservation purposes. See I.R.C. § 170(h) (2006). The four conservation purposes are
(i) the preservation of an historically important land area or a certified historic structure, (ii) the
preservation of a land area for outdoor recreation by, or the education of, the general public, (iii) the
protection of a relatively natural habitat of fish, wildlife, or plants, or similar ecosystem, and (iv) the
preservation of open space (including farmland and forest land) where such preservation is (a) for the
scenic enjoyment of the general public or pursuant to a clearly delineated federal, state, or local
governmental conservation policy, and (b) in either case, will yield a significant public benefit. Id. §
170(h)(4).
17. See UNIF. CONSERVATION EASEMENT ACT § 3 cmt. (2007) (“[T]he Act leaves intact the
existing case and statute law of adopting states as it relates to the modification and termination of
easements and the enforcement of charitable trusts” and “independently of the Act, the Attorney
General could have standing [to bring an action affecting a conservation easement] in his capacity as
supervisor of charitable trusts”) (emphasis added); UNIFORM TRUST CODE § 414 cmt. (2000) (“Even
though not accompanied by the usual trappings of a trust, the creation and transfer of an easement for
conservation or preservation will frequently create a charitable trust.”); RESTATEMENT (THIRD) OF
PROP.: SERVITUDES § 7.11 (2000) [hereinafter RESTATEMENT OF PROPERTY] (providing that the
substantial modification or termination of conservation easements held by governmental bodies or
charitable organizations should be governed, not by the real-property-law doctrine of changed
conditions, but by a special set of rules based on the charitable trust doctrine of cy pres); Kaufman,
supra note 9 (explaining that the Treasury Regulation’s extinguishment and division of proceeds
provisions appear to be a regulatory version of the doctrine of cy pres). See also LAND TRUST
ALLIANCE, AMENDING CONSERVATION EASEMENTS: EVOLVING PRACTICES AND LEGAL
PRINCIPLES 23 (2007) (listing state and federal laws governing the administration of restricted gifts and
charitable trusts and state laws on fraudulent solicitation and misrepresentation to donors as potential
legal constraints on conservation easement amendments); William P. O’Connor, Amending
Conservation Easements: Legal and Policy Considerations, EXCHANGE: J. LAND TRUST ALLIANCE,
Spring 1999, at 8–10 (describing the donation of a conservation easement by Alice, a widowed physician
approaching eighty years of age, who was a “knowledgeable and committed conservationist,” spent
“several months developing the easement,” and for whom, like many easement donors, permanent
protection of her land was the “transcendent goal;” the article lists charitable trust law as one of four
potential legal constraints on conservation easement amendments).
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a breach of its fiduciary duties.18 In fact, state attorneys general have, on a
number of occasions, invoked state-law principles governing the administration
of charitable gifts to prevent a holder’s improper amendment or termination of
a perpetual conservation easement.19
III
CHARITABLE GIFTS OF CONSERVATION EASEMENTS
AND THE DOCTRINE OF MERGER
The merger question will often arise when a conservation easement has
been conveyed to a government entity or land trust as a charitable gift for the
purpose of protecting the conservation values of a particular parcel of land in
perpetuity. The easement will often include provisions specifying the manner in
which it can be permissibly transferred, amended, or extinguished. Then, some
years later, the easement donor or a subsequent owner donates the encumbered
land to the holder free of any restrictions on the holder’s transfer, sale, or other
disposition of such land.20 In this situation, both estates (the easement and the

18. See supra note 15 and accompanying text. The application of charitable principles to
conservation easements would not preclude amendments. See McLaughlin & Weeks, supra note 12, at
77–81 (noting, inter alia, that if a conservation easement contains an amendment provision, as many do,
the holder has the express power to simply agree with the owner of the encumbered land to any and all
amendments that are consistent with the conservation purpose of the easement). See also National
Perpetuity Standards, Part 1, supra note 5, at 523–27 (discussing federal tax law constraints on
amendments).
19. See Salzburg v. Dowd, Civil Action No. CV-2008-79 (Feb. 2010) (approving a settlement in
which a Wyoming county’s attempted termination of a tax-deductible perpetual conservation easement
was declared null and void; the Wyoming Attorney General brought suit arguing, in part, that the
county breached its fiduciary duties to both the easement donor and the public by agreeing to
terminate the easement without obtaining court approval in a cy pres proceeding); Nancy A.
McLaughlin, Amending Perpetual Conservation Easements: A Case Study of the Myrtle Grove
Controversy, 40 U. RICH. L. REV. 1031 (2006) (discussing a controversy involving a land trust’s
attempted amendment of a perpetual conservation easement to permit a seven-lot upscale subdivision
on the subject property; the Maryland Attorney General filed suit on the ground that the easement
could not be amended as proposed without court approval in a cy pres proceeding, and the suit
eventually settled leaving the easement intact); Amending or Terminating Conservation Easements:
Conforming to State Charitable Trust Requirements, Guidelines for New Hampshire Easement Holders,
CTR. FOR LAND CONSERVATION ASSISTANCE, available at http://clca.forestsociety.org/pdf/amendingor-terminating-conservation-easements.pdf (last visited May 17, 2011) (containing guidelines from the
New Hampshire Attorney General’s Office regarding the amendment and termination of conservation
easements). For a discussion of the Salzburg v. Dowd controversy and settlement, see Nancy A.
McLaughlin & W. William Weeks, Salzburg v. Dowd: Another Look, 33 WYO. LAW. 50 (2010);
McLaughlin & Weeks, supra note 12; McLaughlin & Weeks, supra note 15. See also Perpetuity and
Beyond, supra note 6, at 695–700 (describing settlement of a suit brought by environmental groups and
a local citizen objecting to the violation of the terms of a conservation easement; in approving the
settlement, in which the defendants agreed to convey a replacement parcel of land and $500,000 to the
plaintiffs to be used for similar conservation purposes and pay the plaintiffs’ legal fees, the trial court
explained that the easement was both a conservation easement within the meaning of the Tennessee
general enabling statute and a charitable gift within the meaning of Tennessee’s law governing the use
and disposition of charitable gifts).
20. Alternatively, the holder might purchase and take title to the encumbered land free of
restrictions on the transfer, sale, or other disposition of such land.
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encumbered land) would be held in a representative capacity—for the benefit
of the public—but the conservation easement would be held subject to an
obligation that it be administered in accordance with its stated terms and
charitable conservation purpose, while the easement-encumbered land would
be held as a general asset of the entity that could be retained or sold in the
entity’s discretion. The two estates would be “in the same person at the same
time,” but they would not be held “in the same right.”21 Accordingly, merger
should not occur; the easement should not be extinguished; and, although the
holder could transfer, sell, or otherwise dispose of the land, it should be
obligated to do so subject to the easement.22
The manner in which the merger doctrine applies in the normal course, as
well as the policy underlying the doctrine, reinforces the conclusion that
applying the doctrine to conservation easements would be inappropriate. In this

21. See King v. Richardson, 136 F.2d 849, 861 (4th Cir. 1943) (holding that merger did not occur
when the owner of a life estate in stock acquired the remainder interest in the stock because the
remainder interest was to be used for a specific charitable purpose; a person does not hold two estates
“in one and the same right” unless she claims both estates as her own and holds neither for another as
trustee or otherwise); Busalacchi v. McCabe, 883 N.E.2d 996 (Mass. App. Ct. 2008) (holding that access
easement created upon formation of condominium by owner of both the condominium parcel and the
adjacent benefited parcel was not nullified through the doctrine of merger because ownership of the
parcels was not “coextensive” and, thus, the owner did not have the requisite “unity of title”; the owner
held title to the condominium parcel subject to the rights and obligations established by the state’s
condominium statute, while he held title to the adjacent parcel individually in fee simple absolute
ownership); RESTATEMENT (FIRST) OF PROPERTY § 497 cmt. e (1936) (discussing the lack of merger
when interests are held in different representative capacities); JAMES W. ELY, JR. & JON W. BRUCE,
THE LAW OF EASEMENTS AND LICENSES IN LAND § 10:27 (1995) (stating “merger typically does not
occur when the common owner holds one interest as a trustee or in another representative capacity”).
A national expert on conservation easements and the principal drafter of the Treasury Regulations
interpreting § 170(h) recognized early on that the doctrine of merger may be inapplicable to
conservation easements conveyed as tax-deductible charitable gifts. See STEPHEN J. SMALL, THE
FEDERAL TAX LAW OF CONSERVATION EASEMENTS E-5 (1997) (“Many states have statutes of
charitable uses, the effect of which might be to bar merger.”). Cf. Paul Doscher & Sylvia Bates,
Merging Ownership of Conservation Easements with Fee Interests: The Experience of the Society for the
Protection of New Hampshire Forests, in THE BACK FORTY ANTHOLOGY 2.5 (William T. Hutton ed.,
1995) (discussing merger in the conservation easement context, but acknowledging that “[i]t remains
unclear whether other public groups or government agencies would have the ability to enforce the
[easement] restrictions on the [land] trust” in the event the land trust acquires fee title to the
encumbered land); Bill Silberstein, The Doctrine of Merger as Applied to Conservation Easements,
EXCHANGE: J. LAND TRUST ALLIANCE, Winter 1999, at 17–18 (1999) (assuming the doctrine of
merger applies to conservation easements, but without critical analysis).
22. In some cases, the easement donor might later convey the encumbered land to the holder for
the purpose of having the holder retain the land and protect the land’s conservation values in
perpetuity as specified in the conservation easement. In other words, both the gift of the conservation
easement and the gift of the encumbered land would constitute charitable gifts made for a specific
purpose, and both would have precisely the same terms and purpose—protection of the conservation
values of the subject land in perpetuity as specified in the easement. In this situation, the two estates
would be held in the same person at the same time and in the same right. Thus it could be said that
merger technically would occur and extinguish the easement as a separate independent encumbrance
burdening the land. The extinguishment should have little or no practical effect, however, because the
owner of the land should still be bound to administer the charitable gift of the land in accordance with
the terms and purpose specified by the donor in the conservation easement deed.
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regard, The Restatement (Third) of Property: Servitudes is instructive. The
Restatement describes the general rule with regard to merger as follows:
A servitude is terminated when all the benefits and burdens come into a single
23
ownership.

A few definitions are needed to understand this rule. The Restatement
defines “servitude” to include easements and covenants, and conservation
easements are referred to as “conservation servitudes.”24 A servitude “burden”
includes the obligation of the burdened parcel’s owner to not use the parcel in
particular ways, while a servitude “benefit” includes the right of another person
to receive the performance of that obligation.25 The Restatement explains that,
when all of the benefits and burdens of a servitude are united in a single person,
the servitude ceases to serve any function.26 Because no one else has any interest
in enforcing the servitude, the servitude terminates and the previously
burdened property is freed of the servitude.27
To illustrate, assume Parcel A (depicted below) is burdened by covenants
that (1) prohibit the construction of any structure that would interfere with the
view from adjacent Parcel B and (2) require vegetation on Parcel A be trimmed
to protect the view from Parcel B. The owners of Parcels A and B are private
parties who agreed to the covenants to protect the view from Parcel B for the
benefit of the owner of Parcel B (rather than for the benefit of the public).
Assume also that O, who is the owner of Parcel B (the benefited parcel) and the
covenants, later acquires ownership of Parcel A (the burdened parcel). Absent
other facts or circumstances, the covenants burdening Parcel A would terminate
pursuant to the doctrine of merger when O acquires Parcel A.28
Parcel A

Parcel B

burdened
by covenants

benefited
by covenants

The covenants burdening Parcel A would terminate when O acquires that
parcel because all of the benefits and burdens of the covenants would be united
in a single person: O. The covenants would cease to serve any function at that
point because no one other than O would have an interest in enforcing the
covenants, and O would have no interest in or need to enforce the covenants
against himself. As owner of fee simple title to both parcels, O could choose to
preserve the view from Parcel B over Parcel A, or not, as he sees fit, and O

23.
24.
25.
26.
27.
28.

RESTATEMENT OF PROPERTY § 7.5. (2000).
Id. § 1.1(2) (defining servitudes generally); § 1.6 (defining conservation servitudes).
Id. § 7.5 cmt. a.
Id.
Id.
This example is based on id. § 7.5, illustration 3.
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would be free to sell either or both of the parcels to third parties free of the
covenants. The merger doctrine automatically eliminates land use restrictions
that no longer serve any function and requires the party in whose hands the
interests merge to reinstate the restrictions (usually in writing) on a subsequent
transfer of the parcels, if that party so desires.29
In the case of a conservation easement, the situation is very different.
Assume Parcel X (depicted below) is burdened by a conservation easement that
was donated as a charitable gift to a land trust for the purpose of preserving and
protecting the open-space, wildlife habitat, and scenic character of Parcel X in
perpetuity.
Parcel X
burdened by
conservation easement

Land Trust
holds conservation easement
on behalf of public

In this case, the servitude “burden” is the obligation of the owner of Parcel
X not to use Parcel X in any manner prohibited by the easement. The servitude
“benefit” is the right of the land trust to receive performance of that obligation
on behalf of the public, which is the beneficiary of the easement. If the land
trust later acquires Parcel X (whether by gift or purchase), the benefits and
burdens of the easement would appear to be united in a single person—the land
trust. Unlike the covenants owned by O in the previous example, however, the
land trust holds legal title to the conservation easement on behalf of the public,
which is the beneficiary of the easement, and the land trust should be obligated
to administer the easement in accordance with its stated terms and charitable
conservation purpose.
Moreover, the conservation easement would not cease to serve any function
as a result of the land trust’s acquisition of Parcel X. To the contrary, the
easement would continue to protect the open-space, wildlife habitat, and scenic
character of Parcel X in perpetuity for the benefit of the public. The public, as
the beneficiary of the easement, would clearly have an interest in the continued
enforcement of the easement, as would the easement donor and any funders
who contributed to the easement’s acquisition (including taxpayers, if federal or
state tax benefits were provided to the donor). In addition, depending on the
particular circumstances and state law, a number of parties might have standing
to sue to ensure continued enforcement of the easement, including the state
attorney general, a co-trustee or co-director of the land trust, a party who is
deemed to have a “special interest” in the easement’s continued enforcement,
and the easement donor.
The land trust would thus be in a position fundamentally different from that
of O in the previous example. When O acquired Parcel A, O had absolute
29. See id. § 7.5 cmt. b.
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ownership of the covenants burdening that parcel. O did not hold the covenants
in a representative capacity for the benefit of the public; O had no obligation to
enforce the covenants on behalf of the grantor or the public; and no person
other than O had any interest in or right to enforce the covenants.
Not applying the doctrine of merger to terminate conservation easements
also makes sense given the policy underlying the doctrine. The merger doctrine
was developed solely to serve the function of simplifying property titles in an
era when writings were not used to release property interests.30 It was never
intended to prejudice the rights of innocent third parties.31 Terminating a
conservation easement by merger when its government or land trust holder
acquires the encumbered fee could prejudice the rights of innocent third
parties, including the donor of the easement, the public (as beneficiary of the
easement), and any funders who contributed to the easement’s acquisition.
Indeed, application of the merger doctrine would permit government
entities and land trusts to solicit conservation easement donations by promising
to protect cherished properties “forever” or “in perpetuity” in accordance with
the easements’ carefully negotiated terms and purposes,32 and then escape their
30. RESTATEMENT (THIRD) OF PROPERTY: MORTGAGES § 8.5 cmt. a (1997).
31. See, e.g., Trs. of Conquistador Council Boy Scouts Trust Fund v. Int’l Minerals & Chems.
Corp., 570 P.2d 593, 595 (N.M. 1977) (“The doctrine of merger of estates should be applied in a manner
calculated to prevent injustice, injury and prejudice to the rights of innocent third persons.”); Mobley v.
Harkins, 128 P.2d 289, 291 (Wash. 1942) (explaining “the doctrine of merger is not favored either at law
or in equity. Consequently, the courts will not . . . recognize a claim of merger where to do so would
prejudice the rights of innocent third persons . . . .”); King v. Richardson, 136 F.2d 849, 861–62 (4th Cir.
1943) (“Merger takes place when a greater and a less estate come together in the same person, and
when there is no reason for their longer existence as separate estates. The doctrine has its foundation in
the convenience of the parties interested, and therefore whenever the rights of strangers, not parties to
the act that would otherwise work an extinguishment of the particular estate, require it, the two estates
will still have a separate continuance in contemplation of law . . . .”).
32. Such promises are common. For example, in answering the frequently asked question, “What is
a Conservation Easement?” on its website, the Colorado Coalition of Land Trusts represents that a
conservation easement is “[a] legal agreement between a landowner and a land trust or government
agency that permanently restricts the uses of the land in order to protect its conservation values . . . . The
land trust is responsible for making sure that the easement's terms are followed forever.” See Frequently
Asked Questions, COLO. COAL. OF LAND TRUSTS, http://www.cclt.org/cclt/frequently-askedquestions.html (last visited May 19, 2011) (emphasis added). In its “Landowner Information Series” the
Vermont Land Trust represents that “[a] donation of a conservation easement protects your land from
development for all future generations . . . . These protections are forever upheld by the Vermont Land
Trust . . . unanticipated future uses that are inconsistent with the original owner’s conservation goals are
prohibited. This ensures that VLT has the ability to carry out the original landowner’s intent in
perpetuity.” Vermont Land Trust, VLT Landowner Information Series, Conservation Easement
Donations (on file with author) (emphasis added). And in its description of “Easement Basics,” the
Jackson Hole Land Trust represents that “[a] conservation easement is a voluntary contract between a
landowner and a land trust, government agency or another qualified organization in which the owner
places permanent restrictions on the future uses of some or all of their property to protect scenic, wildlife,
or agricultural resources (conservation values) . . . . The easement is donated by the landowner to the
land trust, which then has the authority and obligation to enforce the terms of the easement in perpetuity.
The landowner still owns the property and can use it, sell it, or leave it to heirs, but the restrictions of the
easement stay with the land forever.” See Easement Basics, JACKSON HOLE LANDTRUST,
http://jhlandtrust.org/protection/easement.htm (last visited May 19, 2011) (emphasis added). Similar
representations can be found in the promotional materials of virtually all land trusts.
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obligation to enforce such gifts by purchasing or otherwise acquiring the
underlying fee. That is, if the merger doctrine applied, holders could summarily
extinguish perpetual conservation easements by acquiring the underlying fee,
and then sell the newly unencumbered land and use the proceeds for their
general public or charitable purposes, without any consideration of the intent of
the easement donors or the interest of the public in the continued enforcement
of the easement, without a showing that continued use of the land for
conservation purposes had become impossible or impractical, and without
oversight of the extinguishment by the state attorney general, the courts, or
other entity on behalf of the public.
Application of the merger doctrine could, in fact, lead to strategic alliances
between holders desiring to convert perpetual conservation easements into cash
and landowners desiring to develop the encumbered land. Both goals could be
achieved by having the holder purchase the encumbered land, thereby
extinguishing the easement through merger, followed by the holder’s sale of the
newly unencumbered land back to the landowner. Of course, no cash except for
payment to the holder of the value negotiated for extinguishment of the
easement would have to change hands.
Finally, application of the merger doctrine would also be contrary to the
well-settled principle that charitable gifts are favorites of the courts and courts
go to the length of their equitable powers to sustain such gifts and carry out the
laudable purposes of the donors.33 While conservation easements are clearly real
property interests, in many cases they also constitute charitable gifts made for
specific purposes. Accordingly, as indicated by the drafters of the Uniform
Conservation Easement Act, the Uniform Trust Code, and The Restatement
(Third) of Property: Servitudes, the laws and policies relating to both real
property interests and charitable gifts will often be relevant to their
administration.34
IV
CONSERVATION EASEMENTS ACQUIRED IN OTHER CONTEXTS
Although the discussion thus far has focused on conservation easements
conveyed in whole or in part as restricted charitable gifts, holders of

33. See, e.g., Crippled Children’s Found. v. Cunningham, 346 So.2d 409, 411 (Ala. 1977)
(“[C]haritable gifts are viewed with particular favor and every presumption, consistent with the
language of the instrument, should be employed to sustain them.”); Harris v. Georgia Military Acad.,
146 S.E.2d 913, 915 (Ga. 1966) (“Gifts or trusts for charitable purposes are favorites of the law . . . [and]
courts of equity, it is said, will go to the length of their judicial power to sustain such gifts.”); Bd. of Trs.
of Univ. of N.C. v. Unknown Heirs, 319 S.E.2d 239, 242 (N.C. 1984) (“It is a well recognized principle
that gifts and trusts for charities are highly favored by the courts. Thus, the donor’s intentions are
effectuated by the most liberal rules of construction permitted.”); Mercy Hosp. of Williston v. Stillwell,
358 N.W.2d 506, 509 (N.D. 1984) (“It is well recognized that charitable gifts are favored by the law and
by the courts. . . . Courts will give effect to charitable gifts where it is possible to do so consistent with
recognized rules of law.”).
34. See supra note 17 and accompanying text.
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conservation easements acquired by purchase, exaction, or in other contexts
may also be constrained from selling, releasing, or otherwise freely disposing of
such easements, whether by the provisions of the state statute authorizing the
creation or acquisition of the easement,35 the express terms of the instrument of
conveyance,36 the common or statutory laws governing the activities of entities
that hold assets on behalf of the public,37 the public trust doctrine,38 or
otherwise.39 Accordingly, in many cases merger should not occur when the
35. A fair number of the over one hundred statutes extant in the fifty states and the District of
Columbia that authorize the creation or acquisition of conservation easements impose conditions or
limitations on the release, transfer, modification, or termination of the easements. See National
Perpetuity Standards, Part 2, supra note 4 (surveying the state statutes). For example, a statute in Maine
requires court approval in an action to which the attorney general is a party to terminate a conservation
easement or modify an easement in a manner that will materially detract from the conservation values
intended for protection. See ME. REV. STAT. ANN. tit. 33, §§ 476 to 479-C (Supp. 2010). Similarly, a
statute in Pennsylvania authorizes the termination of open space easements only if, among other things,
it is established that the termination “is essential for the orderly development of an area.” See 32 PA.
CONS. STAT. § 5010. In addition, a number of state statutes grant the state attorney general express
authority to enforce conservation easements regardless of how they were acquired. See, e.g., R.I. GEN.
LAWS § 34-39-3(d) (2010) (“[T]he attorney general, pursuant to his or her inherent authority, may
bring an action in the superior court to enforce the public interest in such restrictions.”).
36. Conservation easements often expressly provide that they can be released, transferred,
modified, or terminated only in specified circumstances or upon the satisfaction of specific conditions.
See, e.g., Sample Agric. Lands Pres. Easement, State of Delaware Agric. Lands Pres. Program, on file
with
author
and
available
at
http://dda.delaware.gov/aglands/forms/101905%20Easement
Agreement.pdf (providing that the easement shall be subject to release only as provided in DEL. CODE
ANN. tit. 7, § 917, which requires, inter alia, an on-site inspection of the land, a public hearing, and a
determination that profitable farming on the subject land is no longer feasible). See also, e.g., N.J. STAT.
ANN. §13:8B-5 (providing that a conservation easement may be released in whole or in part by its
holder subject to, among other things, “such conditions as may have been imposed at the time of
creation of the restriction”). In Bjork v. Draper, 886 N.E.2d 563 (Ill. App. Ct. 2008), appeal denied, 897
N.E.2d 249 (Ill. 2008), the court invalidated the attempted “amendment” of a conservation easement to
remove land from the easement’s protection in exchange for the protection of other land so the new
landowner could construct a driveway turnaround on the originally protected land. The court explained
that to allow the amendment would render meaningless the provisions in the easement (i) specifying
the easement’s conservation purpose, (ii) prohibiting structures and improvements (including
driveways) on the protected lawn and landscaped grounds, and (iii) prohibiting the easement’s
termination or extinguishment, in whole or in part, without court approval. For a discussion of the
Bjork case, see McLaughlin & Weeks, supra note 12, at 86–88.
37. The substantial modification or termination of a perpetual conservation easement that
continues to protect unique or otherwise significant conservation or historic values for the benefit of
the public may be considered inconsistent with the public or charitable mission of its government or
nonprofit holder. See Perpetuity and Beyond, supra note 6, at 711.
38. See, e.g., Parsons v. Walker, 328 N.E.2d 920 (Ill. App. 1975) (holding that individual citizens
had standing, on public trust grounds, to bring an action challenging the University of Illinois’s
preliminary agreement with the federal government to allow a portion of a public park to be flooded in
connection with the creation of a reservoir); Serena M. Williams, Sustaining Urban Green Spaces: Can
Public Parks be Protected under the Public Trust Doctrine?, 10 S.C ENVTL. L.J. 23, 41 (2002)
(explaining that “[t]he public trust doctrine places limits on the alienation and diversion of public trust
property by governmental bodies”).
39. In some cases, real property acquired by purchase or dedication and devoted to a public
purpose has been found not to be freely transferable by its holder. See, e.g., In re Vill. of Mount
Prospect, 522 N.E.2d 122, 125 (Ill. App. 1988) (land dedicated to a Village “for public purposes” as part
of a subdivision approval was deemed held upon an express charitable trust and could not be sold
without court approval in a cy pres proceeding); Cohen v. City of Lynn, 598 N.E.2d 682, 686 (Mass. Ct.
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holder of a conservation easement subsequently acquires the land encumbered
by the easement. As with easements donated as restricted charitable gifts, the
two estates (the easement and the encumbered land) would be “in the same
person at the same time,” but they would not be held “in the same right.”
For example, assume a government or charitable entity purchases a
conservation easement protecting open space and wildlife habitat. Assume both
the easement deed and the state enabling statute provide that the easement may
be extinguished only after the holding of a public hearing and receipt of
approval from a particular public official. Assume also that, at some later date,
the entity acquires the encumbered land free of restrictions on its subsequent
transfer, sale, or other disposition. The entity would hold both estates (the
easement and the encumbered land) in a representative capacity—for the
benefit of the public. But the conservation easement would be held subject to
the requirement that it not be extinguished (whether by release, sale, or
otherwise) without the holding of a public hearing and receipt of the required
approval, while the encumbered land would be held as a general asset of the
entity that could be sold or otherwise disposed of in the entity’s discretion,
subject only to the general rules governing disposition of the entity’s assets.
In this situation, the two estates would be “in the same person at the same
time,” but they would not be held “in the same right.” The easement also would
not cease to serve any function as a result of the entity’s acquisition of the
encumbered land. Rather, absent changed circumstances, the easement would
continue to protect open-space and wildlife habitat for the benefit of the public.
In addition, extinguishment of the easement by merger could prejudice the
rights of innocent third parties, including the public, as beneficiary of the
easement, the funders who contributed to the purchase of the easement, and,
potentially, the grantor. Accordingly, merger should not occur; the easement
should not be extinguished; and the holder should be permitted to sell or
otherwise dispose of the land only if it is disposed of subject to the easement.
The easement should be extinguished and the holder permitted to sell or
otherwise dispose of the land unencumbered by the easement only after the
holding of a public hearing and receipt of approval from the designated public
official.
Just as the holder of a conservation easement conveyed as a restricted
charitable gift should not be permitted to use the merger doctrine to circumvent
the cy pres doctrine or the restriction on transfer, extinguishment, and division
of proceeds provisions included in the easement deed to satisfy federal tax law

App. 1992) (conveyance of land to a city by deeds stating that the land was to be used “forever for park
purposes” created a public charitable trust; there was “no authority . . . to the effect that the receipt of
substantial consideration prevents a grantor from conveying property to a municipality in such manner
as to establish a public charitable trust”). See also RESTATEMENT OF PROPERTY § 7.11 (2000)
(recommending application of cy pres principles to the modification and termination of perpetual
conservation easements held by governmental bodies or charitable organizations regardless of how the
easements were acquired).
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requirements,40 the holder in this example should not be permitted to use the
merger doctrine to circumvent the termination requirements in the enabling
statute. In each case, the limitations imposed on a holder’s ability to terminate
the easement play an important role in protecting the public’s interest and
investment in the easement, and are considered necessary safeguards despite
the public or charitable status of the entity holding the easement.
V
CONSERVATION EASEMENTS AND THE DOCTRINE OF MERGER
IN THE COURTS
Although few courts have addressed the issue of merger in the conservation
easement context, the opinions of those that have are instructive. In an early
case addressing conservation easement-related issues, decided in 1986, the
Massachusetts Supreme Judicial Court intimated that application of the
doctrine of merger to conservation easements in Massachusetts may be
inappropriate because of provisions in the state enabling statute. In Parkinson
v. Board of Assessors, a local board of assessors argued that a conservation
easement was invalid and, thus, the land encumbered by the easement could be
assessed for local property tax purposes at its unrestricted value.41 The
conservation easement had been conveyed to a land trust in 1980. A year later
the landowner conveyed the encumbered land, subject to a life estate reserved
to herself (a “remainder interest” in the encumbered land), to the same land
trust.42 The board of assessors argued that the landowner’s conveyance of the
remainder interest to the land trust in 1981 had extinguished the conservation
easement under the common law doctrine of merger. The court disagreed,
explaining:
Even assuming that common law principles of merger apply to statutory conservation
restrictions (but see [the Massachusetts conservation easement enabling statute],
allowing release of restriction only after public hearing and approval of town officials),
an easement will not be extinguished at common law where an intervening life estate
43
prevents complete unity of ownership in the dominant and servient estates.

Although merger of the easement and the underlying fee had clearly not
occurred in 1981 due to the intervening life estate, the court intimated that
merger may simply not be applicable to conservation easements in
Massachusetts because of the restrictions imposed on the release of such

40. See supra notes 8 and 9 and accompanying text.
41. 495 N.E.2d 294 (1986).
42. It is not clear from the opinion if the easement or the encumbered land were conveyed to the
land trust in whole or in part as charitable gifts.
43. Id. at 295 n.3. For the merger doctrine to apply, the two estates must be in the same person, at
the same time, and in the same right, and there must not be an intermediate estate. See 28 AM. JUR. 2D
ESTATES § 423. The Massachusetts conservation easement enabling statute refers to conservation
easements as “conservation restrictions.” See MASS. GEN. LAWS ch. 184 §§ 31–32.
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easements in the state enabling statute. For the reasons discussed in the
previous Part, that would be the correct result.44
Another case addressing merger in the conservation easement context was
Madden v. The Nature Conservancy, which involved a conservation easement
The Nature Conservancy reserved to itself upon its sale of the underlying land,
the Shining Mountain Ranch, to a third party.45 Subsequent purchasers of the
ranch, the Maddens, claimed that the conservation easement was void because
it had existed prior to the Conservancy’s conveyance of the ranch and, thus, it
had merged with the fee title to the land in the Conservancy’s hands. The
district court disagreed. In addition to finding that Montana law permits
servitudes in gross to be created by deed reservation, the court explained that
if [it] is to follow the dictates of the Montana Supreme Court and ‘ascertain the intent
of the grantor from a consideration of the entire instrument,’ it must conclude that the
reservation was made contemporaneously with the passing of title and that title to the
46
conservation rights and the fee estate have never been merged.

Although the court did not further elaborate, it was obviously disinclined to
permit extinguishment of the easement pursuant to the doctrine of merger. That
was appropriate. Immediately upon its creation, The Nature Conservancy held
the easement for its stated conservation purposes for the benefit of the public.
The easement clearly served a function—it protected important conservation
values for the benefit of the public. The public, as beneficiary of the easement,
clearly had an interest in the continued enforcement of the easement and,
depending upon the applicable state law, various parties might have standing to
sue to enforce the easement on behalf of the public. Moreover, extinguishment
of the easement pursuant to the doctrine of merger would likely have conferred
a significant economic windfall on the Maddens at the public’s expense because
the Maddens likely purchased the ranch for a significantly reduced price due to
the development and use restrictions in the easement.
Finally, although lacking precedential value, a court in Virginia considered
and, in a 2010 trial order, rejected application of the doctrine of merger to
invalidate a conservation easement consistent with the analysis in this article.47
In that case, the Piedmont Environmental Council (PEC), a land trust based in
Virginia, acquired fee title to land and then donated a perpetual conservation

44. The Massachusetts Supreme Judicial Court has been particularly progressive in its treatment of
conservation easements. Not long after the decision in Parkinson, the Court held in another context
that traditional real-property-law principles should not be applied to defeat conservation easements. In
Bennett v. Comm’r of Food & Agric., 576 N.E.2d 1365 (Mass. 1991), the court ruled that the terms of a
conservation easement protecting agricultural land were valid and enforceable despite not conforming
precisely to the state statutory definition of an “agricultural preservation restriction.” The court
explained “[w]here the beneficiary of the restriction is the public and the restriction reinforces a
legislatively stated public purpose, old common law rules barring the creation and enforcement of
easements in gross have no continuing force.” Id. at 1367.
45. 823 F. Supp. 815 (D. Mont. 1992).
46. Id. at 818.
47. See Piedmont Envt’l Council v. Malawer, Cir. Court of Fauquier Cnty., Civ. Action No.
CL09401-01, 80 Va. Cir. 116, 2010 WL 5574919 (Va. Cir. Ct.) (Jan. 28, 2010).
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easement encumbering the land to itself and the Virginia Outdoors Foundation
(VOF), a quasi-state agency that acquires open-space conservation easements
in the state. PEC was thus both the donor and one of the donees of the
conservation easement. Immediately following the conveyance of the
conservation easement, PEC conveyed the land, subject to the easement, to a
third party by the name of Malawer.
In the context of a suit involving other issues, Malawer argued that PEC
could not have validly created the conservation easement because the real
property law doctrine of merger does not allow the holder of an easement and
the encumbered fee to be one and the same person. The Virginia trial court
disagreed. Although the merger issue could have been decided in PEC’s favor
on the ground that the VOF was a co-holder of the conservation easement and,
thus, the two estates (the easement and the encumbered fee) were not held by
“one and the same person,” the court did not confine its analysis to that point.
Rather, the court explained that the clear intent of the parties was the creation
of a conservation easement in perpetuity to protect the scenic value of the land
for the benefit of the general public, which contrasts with a scenario in which
the owner of a dominant and servient tract become one in the same, thereby
eliminating the need or purpose for the easement.
The court also noted that conservation easements held in gross are recent
creatures of the law, created statutorily in an effort to facilitate conservation for
the benefit of the public. Citing United States v. Blackman,48 in which the
Virginia Supreme Court discussed the history of in gross conservation
easements and the strong public policy in favor of land conservation and
historic preservation, the court held that it was evident that conservation
easements “are not subject to the typical common law analysis of merger as
would be appropriate to rights of way between two adjoining tracts.”49
VI
CONCLUSION
Some grantors and grantees of conservation easements worry about the
potential effect of merger and employ drafting strategies in an effort to prevent
extinguishment through merger. In some cases a provision is included in the
easement deed stating that merger will not occur if the holder of the easement
acquires the encumbered land. In others, the deed requires the holder to convey
the easement to another qualified holder before accepting the encumbered
land. And in others, the deed is granted to coholders or provides for the grant
of an interest in the easement to a coholder if and when the first holder acquires
the encumbered land, with the idea of preventing the unity of ownership

48. 613 S.E.2d 442 (Va. 2005).
49. Piedmont Envt’l Council, 2010 WL 5574919, at *3.
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necessary for merger to occur. In addition, a number of states have included
provisions in their state codes that expressly preclude merger.50
For the reasons discussed above, such protections should generally be
unnecessary. Properly applied, basic principles of law and equity should
generally preclude the extinguishment of conservation easements through the
doctrine of merger and prevent the consequent frustration of state conservation
policy, federal tax policy, and the policies underlying the laws governing public
and charitable assets. On the other hand, given the tendency of some to
incorrectly view conservation easements as private servitudes, as well as the
dearth of case law dealing directly with conservation easements and merger,
state statutes clarifying and confirming the law may be warranted.51
Preventing the extinguishment of conservation easements under the
doctrine of merger—whether by properly interpreting existing law or by
statute—would not mean that conservation easements could never be
extinguished. Rather, it would ensure that the provisions safeguarding the
public’s interest and investment in conservation easements found in the state
enabling statutes, federal tax law, and the laws governing public or charitable
assets are not eviscerated, whether intentionally or not, through improper
application of a real-property-law doctrine that developed solely as a title
simplification device.

50. E.g., ME. REV. STAT. ANN. tit. 33, § 479(10) (Supp. 2010) (“A conservation easement is valid
even though . . . [t]he title to the real property subject to the conservation easement has been acquired
by the holder . . . .”); MISS. CODE ANN. § 89-19-5(5) (“A conservation easement shall continue to be
effective and shall not be extinguished if the easement holder is or becomes the owner in fee of the
subject property.”); MONT. CODE ANN. § 70-17-111(2) (2007) (“A conservation easement may not be
extinguished by taking fee title to the land to which the conservation easement is attached.”).
51. Some parties, including some land trusts, have unfortunately begun to view the merger doctrine
as a tool that could be used to substantially modify or terminate conservation easements without having
to consider the intent of the easement donor or funders of the project to protect the subject lands in
perpetuity, and without state court, state attorney general, or other public official oversight of such
action on behalf of the public. Careful legal analysis, however, indicates that the merger doctrine
should not permit such actions.

